Case Law and Additional Information for Liability Issues in Training
NEGLIGENT APPOINTMENT:

This area, like the others we will talk about, is to some degree, self—explanatory. As you may have guessed, the attor​ney will attempt to prove that the agency was negligent in the hiring of the individual who is charged with carrying out the harm. As a result of such lawsuits, more states are doing better and more meaningful background investigations for each employee who applies with the agency. And, in many of these states, this additional responsibility has been assigned to the training division.

NEGLIGENT RETENTION:

In the case of Moon v. Winfield, 383 F. Supp 31 (1974), the court spoke to liability of the police commissioner for negligent retention and/or assignment of an employee after the commissioner failed to suspend or reassign an officer who was involved in threatening and malicious conduct toward civilians. The officer’s behavior has been established by investigation into complaints but still no action was taken. Finally, this officer attacked and beat a civilian. The court made it clear that the commissioner, armed with the knowledge that has been gathered in the investigation, had a duty to suspend or reas​sign the officer pending the outcome of his recommendation for discharge.

NEGLIGENT ASSIGNMENT

This would arise in those cases where the supervisor has assigned a staff to a position they cannot carry out properly and safely.

NEGLIGENT ENTRUSTMENT:

These cases most often arise in instances involving dangerous weapons. In the case of Morgan vs. District of Columbia 31 CRL 2528 (1982), the wife of an officer who was authorized by his department to carry an off—duty weapon, reported to the of​ficer’s supervisor that her husband (the officer) has threatened to kill her. Although the supervisor questioned the officer on the matter, no investigation was initiated. Thereafter, the officer did in fact kill his wife and her heirs brought suit against the department for their failure to deter​mine the fitness of this officer to carry an off-duty weapon after his questionable behavior had been reported. The court did find that there was a duty to investigate the wife’s al​legations and that the mere questioning of the officer was insufficient.

NEGLIGENT FAILURE TO SUPERVISE:

In the case of Harris v. Chanclor, 537 F.2d 203 (1976), a jailer supervisor witnessed an officer (subordinate) attack and beat an offender who was awaiting booking. The supervisor took no action to prevent the harm to the offender or to control the subordinate’s actions. In this case, although the court did not find any active participation by the supervisor, they did find a failure to properly supervise and also an acquiescence to the actions of the subordinate.

NEGLIGENT FAILURE TO DIRECT:

In 1972, in the case of Wright v. McMann, 460 F.2d 126, the court found the warden of a prison liable for his failure to direct the actions of his employees assigned to the segregation unit. When the court investigated the matter, it was found that prisoners were held in the segregation cells without proper sanitary supplies or conditions, without clothing and without those necessities that are deemed a right by the con​stitution. Although the warden claimed no familiarity with these abuses, the court held that it was his responsibility in his position to know the condition of the segregation cells and to insure that each prisoner was treated within constitutional guidelines.

NEGLIGENT FAILURE TO TRAIN:

Finally, one of the most important areas of concern for you and for every correctional administrator is that of the negligent failure to train their employees. Although this area can stand alone as the other six do, it is important to note that it interrelates with each of the others already mentioned. If employee actions are tied to poor or non-existent training, then you, as a training officer, will be called upon to give an explanation for this failure.

The particular areas of potential problems regarding training are:

1. Use of firearms or deadly weapons.

2. The use of force by personnel.

3. Administration of emergency medical aid in life-threatening situations.

4. Protection of inmates from life-threatening situations such as fire.

5. Agency rules.

In civil rights actions, the courts have said that mere negligence in training is not sufficient to violate the Constitution. The training must be non-existent or so bad as to amount to a deliberate indifference to the training needs of the employees. 

The term deliberate indifference was first used in the case of Canton vs. Harris in 1989.  The city of Canton, Ohio was found negligent because they didn’t train their police officers in First Aid on a continuing basis.  It is so likely that an officer will need these skills that to not train them on a regular basis was negligent.

Therefore, it is important to keep good train​ing records, including the content of the training, the appropriateness to the actual job, the qualifications of the instructor, and so on.

In state court suits, the same type of records will help. In addition, it is important to note that it is necessary to provide and document any training which is required by state law or department or institution regulations (i.e., firearms training or chemical agent training).  Remember – If it isn’t documented, it didn’t happen!

The best ways for supervisors and, therefore, trainers to avoid liability for the actions of subordinates are:

1. Provide proper supervision.

2. Provide and document proper training.

What is proper training? Training must be in line with the domains of learning.  If you are teaching staff to perform a skill, you need to build practice in that skill into the training.  They should be evaluated in their ability to perform that skill.  

What are the 3 domains of learning? Cognitive, Affective and Psychomotor.

As an example: In the case of Zuchel v. City and County of Denver, Colorado, 997 F. 2nd 730 (10th Circuit), the city was liable for $330,000 in damages for “deliberately indifferent” inadequate training in the use of deadly force; the training consisted of only a lecture and movie and did not include “live” “shoot-don’t shoot” practice training. 

3. Investigate and document unusual occurrences.

4. Adopt written standards and procedures and have them ap​proved by your Attorney General or County Counsel, then be sure that staff are trained in each of these procedures.

On final note: Be sure regulations are workable and able to be followed. Merely training someone in a regulation will not insure that it is workable. Administrators often draft regula​tions which express goals, rather than what they know their staff is capable of complying with. This creates a real poten​tial for liability for supervisors and trainers who knowingly allow non-compliance.  We need to keep this in mind when we write or assess policies.

