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CHAPTER 1

INTRODUCTION

The array of legal liabilities to which probation/parole officers may be exposed are many and varied.
They include state and federal laws of both civil and criminal varieties. An overview of these liabilities
is depicted in Table 1-1.

Note that in addition to these statutory sources of liability, the officer may be subject to administrative
disciplinary procedures within the agency that can result in transfer, suspension, demotion, dismiss-
al, or other forms of sanction. Disciplinary procedures are defined by state law or agency policy.

The above legal liabilities apply to all public officers and not just to probation/parole officers. Police of-
ficers, jailers, prison officials, juvenile officers, and just about any officer in the criminal justice system
may be held liable for any or all of the above provisions based on a single act. For example, assume
that a parole officer unjustifiably uses excessive force on a parolee. Conceivably, he or she may be
liable under all of the above provisions. He or she may be liable for conspiracy if he or she acted

with another to deprive the parolee of his civil rights, as well as for the act itself, which constitutes
the deprivation. The same parole officer may be prosecuted criminally and civilly under federal law
and then be held criminally and civilly liable under state law for the same act. The double jeopardy
defense cannot exempt him or her from multiple liabilities because double jeopardy applies only in
criminal (not civil) cases, and only when two criminal prosecutions are made for the same offense by
the same jurisdiction. Criminal prosecution under state and then under federal law for the same act is
possible and occurs with some frequency. If this occurs, it often indicates that the second prosecuting
authority believes that justice was not served in the first prosecution.

All of the above types of liability are discussed briefly in this chapter. As indicated, liability can be
classified according to federal or state law.

Table 1-1. Classification of Legal Liabilities Under State and Federal Law

State Law Federal Law

78 1. State tort law 1. Title 42 of the U.S. Code, § 1983—Civil Action for Deprivation of Rights
E % 2. State civil rights laws 2. Title 42 of the U.S. Code, § 1985—Conspiracy to Interfere With Givil Rights
= 3. Title 42 of the U.S. Code, § 1981—Equal Rights Under the Law
=g 1. State penal code provisions aimed specifically at public officers 1. Title 18 of the U.S. Code, § 242—Deprivation of Rights Under Color of Law
E 2. Regular penal code provisions punishing criminal acts 2. Title 18 of the U.S. Code, § 241—Conspiracy Against Rights
eI 3. Title 18 of the U.S. Code, § 245—Federally Protected Activities

An Overview of State and Federal Legal Liabilities 3




CHAPTER 1

I. UNDER STATE LAW

There are two basic types of liability under state law: civil and criminal.

A. Civil Liability Under State Tort Law

1. State Tort Law

This type of liability is more fully discussed in Chapter 2 (State Tort Cases). For purposes of this
overview, the following information should suffice.

A tort is defined as ‘A civil wrong, other than breach of contract, for which a remedy may be obtained,
usually in the form of damages; a breach of a duty that the law imposes on persons who stand in

a particular relation to one another.”! Torts may involve a wrongdoing against a person, such as
assault, battery, false arrest, false imprisonment, invasion of privacy, libel, slander, wrongful death,
and malicious prosecution; or against property, such as arson, conversion, or trespass. A tort may be
intentional (acts based on the intent of the actor to cause a certain event or harm) or caused by neg-
ligence. Probation/parole officers may therefore be held liable for a tortious act that causes damage
to the person or property of another. Note that § 1983 actions, federal cases, are sometimes referred
to as “tort cases,” but the reference is to federal rather than state torts.

2. State Civil Rights Laws

Many states have passed civil rights laws of their own, either replicating the various federal laws
that have been enacted or devising new categories of protected rights. For example, the Federal
Civil Rights Act of 1964 prohibits discrimination on the basis of race, religion, color, national origin,
sex, and pregnancy. These laws are enforceable by the federal government, but they may also be
enforceable by the state if they have also been enacted as state statutes. The penalty or punishment
imposed through such state statutes, therefore, is at the state level.

B. Criminal Liability Under State Law

1. State Penal Code Provisions Aimed Specifically at Public Officers

State criminal liability can come under a provision of the state penal code specifically designed for
public officers. For example, § 39.03 of the Texas Penal Code contains a provision on “Official Op-
pression” that states that a public servant acting under color of his office or employment commits an
offense if he:

a. Intentionally subjects another to mistreatment or to arrest, detention, search, seizure, disposses-
sion, assessment, or lien that he knows is unlawful; b. intentionally denies or impedes another
in the exercise or enjoyment of any right, privilege, power, or immunity, knowing his conduct is
unlawful; or c. intentionally subjects another to sexual harassment.?

A questionnaire sent to state attorneys general and probation/parole agency legal counsel asked if
their states had statutes providing for criminal liability for probation, parole, and public officers in gen-
eral. The results show that only a few states have statutes pertaining to liability for probation/parole
officers specifically, 8 percent in both cases, but 84 percent of the states have statutes concerning
the criminal liability of public officers in general.

2. Regular Penal Code Provisions Punishing Criminal Acts

In addition to specific provisions aimed only at public officials, probation/parole officers may also be
liable like any other person under the provisions of the state criminal laws. The state criminal codes,
for example, impose criminal liability on anyone who commits murder, manslaughter, assault, and so
forth as against any other person.

4 Civil Liabilities and Other Legal Issues for Probation/Parole Officers and Supervisors, 4th Edition
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Il. UNDER FEDERAL LAW
A. Civil Liabilities
1. Title 42 of the U.S. Code, § 1983—Civil Action for Deprivation of Rights

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State
or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be liable to the party injured in action at law,
suit in equity, or other proper proceeding for redress, except that in any action brought against a
judicial officer for an act or omission taken in such officer’s judicial capacity, injunctive relief shall not
be granted unless a declaratory decree was violated or declaratory relief was unavailable. For the
purposes of this section, any Act of Congress applicable exclusively to the District of Columbia shall
be considered to be a statute of the District of Columbia.?

This section is discussed separately in Chapter 3 because of the overwhelming number of civil liabil-
ity cases filed under this section. Refer to that chapter for an exhaustive discussion of liability under
federal law.

2. Title 42 of the U.S. Code, § 1985—Conspiracy to Interfere With Civil Rights

Section 1985(3) provides a civil remedy against any two or more persons who “conspire ... for the
purpose of depriving ... any person or class of persons of the equal protection of the laws, or of
equal privileges and immunities under the laws...."

Passed by Congress in 1861, this law provides for civil damages to be awarded to any individual who
can show that two or more persons conspired to deprive her of her civil rights. Note that a probation/
parole officer may therefore be held civilly liable not only for actually depriving a person of her civil
rights (under § 1983), but also for conspiring to deprive that person of his civil rights (under § 1985).
The two acts are separate and distinct and therefore may be punished separately. Under this section,
it must be shown that the officers had a meeting of the minds and actually agreed to commit the act,
although no exact statement of a common goal need be proven. In most cases, the act is felonious
in its severity (as opposed to a misdemeanor) and is aimed at depriving the plaintiff of her civil rights.
The plaintiff must also be able to prove that the defendants purposely intended to deprive her of
equal protection of the law. This section, however, is seldom used against public officers because the
act of conspiracy is often difficult to prove except through the testimony of coconspirators. Moreover,
it is limited to situations in which the objective of the conspiracy is invidious discrimination, which

is difficult to prove in court. It is difficult for a plaintiff to establish in a trial that the probation/parole
officer’s action was discriminatory based on sex, race, or national origin.

3. Title 42 of the U.S. Code, § 1981—Equal Rights Under the Law

All persons within the jurisdiction of the United States shall have the same right in every State and
Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full and equal
benefit of all laws and proceedings for the security of persons and property as is enjoyed by white

citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of
every kind, and to no other.

For purposes of this section, the term “make and enforce contracts” includes the making, perfor-
mance, modification, and termination of contracts, and the enjoyment of all benefits, privileges, terms
and conditions of the contractual relationship.

An Overview of State and Federal Legal Liabilities 5
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The rights protected by this section are protected against impairment by nongovernmental discrimi-
nation and impairment under color of State law.5

This section was passed in 1870, a year earlier than § 1983. Originally, the plaintiff had to show that
he was discriminated against because of his race, thus limiting the number of potential plaintiffs.

Section 1981 has been widely used in employment and housing discrimination cases (under its con-
tracts and equal benefits provisions). However, the like punishments provision should be of greater
significance for probation and parole authorities because criminal justice system officials have been
held liable for violating its mandate.®

B. Criminal Liabilities

1. Title 18 of the U.S. Code, § 242— Deprivation of Rights Under Color of Law

Whoever, under color of any law, statute, ordinance, regulation, or custom, willfully subjects any
person of any State, Territory, Commonwealth, Possession, or District to the deprivation of any rights,
privileges, or immunities secured or protected by the Constitution or laws of the United States, or to
different punishments, pains, or penalties on account of such person being an alien, or by reason of
his color, or race than are prescribed for the punishment of citizens, shall be fined under this title or
imprisoned not more than one year, or both; and if bodily injury results from the acts committed in
violation of this section or if such acts include the use, attempted use, or threatened use of a danger-
ous weapon, explosives, or fire, shall be fined under this title or imprisoned not more than ten years,
or both; and if death results from the acts committed in violation of this section or if such acts include
kidnapping or an attempt to kidnap, aggravated sexual abuse, or an attempt to commit aggravated
sexual abuse, or an attempt to kill, shall be fined under this title, or imprisoned for any term of years
or for life, or both, or may be sentenced to death.”

This section provides for criminal action against any officer who actually deprives another of his civil
rights. An essential element of this section requires the government to show that the officer, acting
“under color of any law,” did actually commit an act that amounted to the deprivation of one’s civil
rights. Essential elements of § 242 are the following: (a) the defendant must have been acting under
color of law; (b) a deprivation of any right secured by the United States Constitution or federal laws;
and (c) specific intent on the part of the defendant to deprive the victim of rights.

2. Title 18 of the U.S. Code, § 241— Conspiracy Against Rights

If two or more persons conspire to injure, oppress, threaten, or intimidate any person in any State,
Territory, Commonwealth, Possession, or District in the free exercise or enjoyment of any right or
privilege secured to him by the Constitution or laws of the United States, or because of his having
exercised the same; or

If two or more persons go in disguise on the highway, or on the premises of another, with the intent
to prevent or hinder his free exercise or enjoyment of any right or privilege so secured—They shall
be fined under this title or imprisoned not more than ten years, or both; and if death results from the
acts committed in violation of this section or if such acts include kidnapping or an attempt to kidnap,
aggravated sexual abuse or an attempt to commit aggravated sexual abuse, or an attempt to kill,
they shall be fined under this title or imprisoned for any term of years or for life, or both, or may be
sentenced to death.®

The courts have interpreted this section as requiring the following: (1) the existence of a conspiracy
whose purpose is to injure, oppress, threaten, or intimidate; (2) one or more of the intended victims
must be a United States citizen; and (3) the conspiracy must be directed at the free exercise or

6 Civil Liabilities and Other Legal Issues for Probation/Parole Officers and Supervisors, 4th Edition
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enjoyment by such a citizen of any right or privilege under federal laws or the United States
Constitution.

The main distinction between § 242 and § 241 is that § 242 punishes the act of depriving one of
rights, whereas § 241 punishes the conspiracy to so deprive one of rights. Inasmuch as conspiracy,
by definition, requires at least two participants, § 241 cannot be committed by a person acting alone.
Moreover, although § 242 requires the officer to be acting the “color of any law,” there is no such
requirement under § 241; hence, a private person can commit a § 241 violation.

3. Title 18 of the U.S. Code, § 245— Federally Protected Activities

This section applies to all individuals and, therefore, applies to public officers who forcibly interfere
with such federally protected activities as:

Voting or running for an elective office.

Participating in government-administered programs.

Applying for or enjoying the benefits of federal employment.
Serving as juror in a federal court.

Participating in any program receiving federal financial assistance.®

Violations of § 245 carry a fine or imprisonment of not more than 1 year, or both. Should bodily
injury result from a violation, or if such acts include the use, attempted use, or threatened use of

a dangerous weapon, explosive, or fire, the violator may be fined or imprisoned not more than 10
years, or both. Should death result from the acts committed in violation of this section, or if such acts
include kidnapping, attempt to kidnap, aggravated sexual abuse or an attempt to commit aggravated
sexual abuse, or an attempt to kill, the violator may be fined under this title or imprisoned for any
term of years or for life, or both, or may be sentenced to death.™ This statute, passed in 1968, seeks
to punish all persons who forcibly interfere with federally protected activities. Therefore, it applies to
probation/parole officers who act in their private capacity. The first part of the law penalizes a variety
of acts as noted above. The act goes on to authorize punishment for deprivations of such rights as
attending a public school or college; participating in state or locally sponsored programs; serving

on a state jury; participating in interstate travel; or using accommodations serving the public, such
as eating places, gas stations, and motels. Finally, the act penalizes interference of persons who
encourage or give an opportunity for others to participate in or enjoy the rights enumerated in the
statute. It is distinguished from sections 241 and 242 in that a person acting singly and in a private
capacity can violate it. This law is seldom used at present.

lll. MAY AN OFFICER BE HELD LIABLE UNDER ALL
OF THE ABOVE LAWS? YES.

The entire array of laws outlined above may apply to a probation/parole officer based on a single act
if the required elements for liability are present. For example, an act of an officer that leads to the
wrongful death of an offender may subject the officer to liability under state and federal laws. Under
each, the officer may be held liable civilly, criminally. Moreover, the officer can be punished by his
agency through administrative sanctions.

The defense of double jeopardy does not apply in these cases because that defense is available
only if there are successive prosecutions for the same offense by the same jurisdiction.™ Civil and
criminal penalties imposed by the same government may result from a single act because “succes-
sive prosecution” means that both cases are criminal; hence, it does not apply if one case is criminal

An Overview of State and Federal Legal Liabilities 7
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and the other civil. Criminal prosecutions may also take place in state court and federal court for the
same act. There is no double jeopardy because of the “same jurisdiction” requirement for the de-
fense. State and federal prosecutions take place in different jurisdictions; therefore, there is no double
jeopardy. There is also no double jeopardy protection if an employee is dismissed from employment
or otherwise disciplined by her agency and then either prosecuted, or held civilly liable, for the same
act. This is so because agency discipline, like a civil action, is not a criminal proceeding.

The series of events involving the defendant police officers in the infamous Rodney King case
provides an example of how double jeopardy protection applies and, importantly, how it does not.

In that case, the officers were first suspended and then dismissed from employment by the agency
(administrative liability). They were then tried for criminal acts in state court, but were acquitted. After
acquittal, they were tried again for criminal acts in federal court. Two of the four defendants were ac-
quitted in federal court, but the other two were convicted and served time in a federal institution. The
officers raised the double jeopardy defense on appeal, but did not prevail because they were tried by
two different jurisdictions. The officers were also held liable for civil damages.

IV. DIFFERENT RESULTS IF HELD LIABLE

Civil liability results in payment of money by the defendant to the plaintiff for damages caused. In
civil liability cases, therefore, the plaintiff seeks money. In § 1983 cases, the plaintiff may also seek
changes in agency policy or practice in addition to monetary compensation. Sanctions imposed in
criminal cases include time in jail or prison, probation, fine, restitution, or other sanctions authorized
by law and imposed by the judge. Administrative sanctions include dismissal, demotion, transfer,
reprimand, warning, or other sanctions that are authorized by agency policy or state law.

V. POSSIBLE DEFENDANTS IN CIVIL
LIABILITY CASES

Using the “deep pockets” approach (plaintiffs usually include as defendants those who are best
positioned to satisfy a monetary judgment against them), plaintiffs generally include as defendants
anybody who might possibly have anything to do with a case. This might include the probation/parole
officer, the supervisors, and the governmental agency that is the employer of the alleged offending
officer. The assumption is that probation/parole officers have shallow pockets, whereas supervisors
and agencies have deep pockets. Resolving the question of who is responsible for what amounts is
usually determined by state law (See Chapter 4 on Indemnification).

A. Government Agency as Defendant

In lawsuits against the agency, immunity usually attaches if the defendant is a state agency. This is
because states (and the federal government) enjoy sovereign immunity, a doctrine stemming from
the common law concept that “the King can do no wrong,” hence cannot be sued or held liable.
Sovereign immunity, however, may be waived through law or judicial decision, and many jurisdictions
have waived it. Congress, for example, has waived most of the federal government’s sovereign immu-
nity. Where sovereign immunity does exist in a state, the question arises as to whether the particular
function involved was governmental (for which there is immunity) or proprietary (for which there is no
immunity). This is a complex area of law and decisions vary from state to state.

The rule concerning local governments is different. Local governments are subject to liability under
the United States Supreme Court’s decision in Monell v. Department of Social Services.” In the
1978 Monell decision, the Court stripped local agencies of the sovereign immunity defense.

8 Civil Liabilities and Other Legal Issues for Probation/Parole Officers and Supervisors, 4th Edition
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Therefore, counties, judicial districts, municipalities, or other political subdivisions may be sued and
held liable for what their employees do.

B. Individual Officers as Defendants

1. State Officers

Although state agencies are generally exempt from liability for their governmental activities unless
sovereign immunity is waived, immunity ordinarily is unavailable to individual state officers who are
sued. Therefore, members of state probation/parole boards may be sued as individuals. The fact that
a state provides counsel, or indemnifies the officer if held liable, does not mean that the state has
consented to be sued. It simply means that, if held liable, the officer pays the damages and the state
indemnifies or reimburses him. All officers, state or local, may therefore be sued in their individual
capacity under § 1983.

2. Officers of Local Agencies

Officers of counties, judicial districts, municipalities, or other political subdivisions may be sued in
their official or individual capacities. As in the case of state officers, however, plaintiffs will likely sue
officers in their official capacities so they can include their supervisors and agencies as defendants.

VI. KINDS OF DAMAGES AWARDED IN CIVIL
LIABILITY CASES

In general, three kinds of damages may be awarded in civil liability cases, particularly to those who
file under state tort law:

A. Actual or Compensatory Damages

These damages reduce to monetary terms all actual injuries shown by the plaintiff. Consequential
damages, such as medical bills and lost wages, are termed “special damages” and are included in
the category of compensatory damages.

B. Nominal Damages

These are an acknowledgment by the court that the plaintiff proved his cause of action, usually in the
amount of $1. When the plaintiff was wronged but suffered no actual injury, nominal damages would
be appropriate.

In one case, Brooker v. N.Y., for example, a plaintiff who was arrested by state police officers, was
grabbed by the neck and pulled out of a tavern. In a claim alleging assault and battery, the court
awarded $1 in nominal damages, finding that the plaintiff suffered “no injury” from the use of force
and made “embarrassingly phony” moans of pain only when someone started to videotape the
events.”™ Courts, have held that a nominal damage award must be entered where a constitutional
violation has been found, even if no actual damages resulted.™

Where nominal damages vindicate the plaintiff as wronged, the door to punitive damages is opened,
with or without a compensatory damage award. Nominal damages also lay the basis for awarding
1983 attorney fees in that they identify the prevailing party. These fees are not automatic in cases
involving nominal damages, however; the Supreme Court has held that courts must take into account
the amount of the award and other relief granted in deciding whether to award attorney’s fees and in
what amounts.'®

An Overview of State and Federal Legal Liabilities 9
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C. Punitive or Exemplary Damages

These damages are designed to punish or make an example of the wrongdoer, as well as to deter
future transgressions. Punitive damages awarded can be quite high. In one case, the U.S. Supreme
Court held that a $10 million punitive damage award did not violate due process requirements of the
14th amendment. In making its decision, the Supreme Court noted that the absolute or relative size
of a punitive award was not the test of excessiveness but, rather, whether an award reflects bias,
passion, or prejudice by the jury.’® Punitive damages are awarded only against willful transgressors.
However, the Supreme Court has ruled that no punitive damages may be awarded against local
governments."”

SUMMARY

Probation/parole officers may be exposed to legal liabilities under federal and state law. Legal liabil-
ities may be classified as civil, criminal and administrative. This chapter discusses the various laws
and consequences to which an officer may be exposed in connection with her work. These liabilities
are not mutually exclusive; in fact, one serious act may expose the officer to a number of civil and
criminal liabilities under both federal and state law. In addition, the officer may be subject to adminis-
trative disciplinary proceedings that can result in transfer, suspension, demotion, dismissal, or other
forms of sanction.

The constitutional protection against double jeopardy does not necessarily preclude liability under
all of these sources of law simultaneously because the cases (a) may not all be criminal, (b) may
not relate to the same criminal act, or (c) may not be prosecuted by the same jurisdiction. Double
jeopardy protection applies only where criminal prosecutions for the same offense are undertaken by
the same jurisdiction.

In addition to the probation/parole officer, a plaintiff using the “deep pockets” approach, may include
as defendants anybody who had anything to do with the case. This could include supervisors as well
as the government agency employing the probation/parole officer. However, a state or federal agency
normally will enjoy sovereign immunity unless waived through law or judicial decision. If sovereign
immunity does exist in a state, it then becomes important to determine whether the particular func-
tion involved was governmental (for which there is official immunity).

Local governments, such as counties, judicial districts, municipalities, or other political subdivisions
may be sued and held liable for the actions of their employees under the U.S. Supreme Court’s deci-
sion in Monell v. Department of Social Services.

In civil liability cases, there are essentially three kinds of damages that may be awarded. These
include actual or compensatory damages in the form of a monetary amount for actual injuries shown
by the plaintiff. A second type of damage award is nominal damages. Here the court acknowledges
that the plaintiff has proved her cause of action, but no actual injury was sustained. In this case,

a nominal amount of, say, $1 might be awarded. A third type of damages awarded in civil cases is
punitive or exemplary damages. These damages are awarded to punish or make an example of the
wrongdoer as well as to deter transgressions by others in the future.

10  Civil Liabilities and Other Legal Issues for Probation/Parole Officers and Supervisors, 4th Edition
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CHAPTER 2

INTRODUCTION

This chapter discusses two major kinds of state tort cases: intentional tort and negligence tort. In le-
gal terminology, the act itself is called a tortious act, while the person who commits the act is known
as a tortfeasor. There is so much variation in state tort law from one state to another; hence, this
discussion is restricted to general principles. State law must be consulted for specifics.

I. DEFINITION OF STATE TORT

A tort is defined in Black’s Law Dictionary as:

A civil wrong, other than breach of contract, for which a remedy may be obtained, usually in the
form of damages; a breach of a duty that the law imposes on persons who stand in a particular
relation to one another.!

The same act can simultaneously be a crime against the state and a tort against an individual;
thus, both a criminal prosecution and a civil tort action may arise from the same act. For example, a
person who drives while intoxicated and causes an accident resulting in injury to another driver and
damage to his or her car may be guilty of the criminal offense of driving while intoxicated and civilly
liable both for the injury resulting to the other person and the damage to the car. Tortious acts may
also be the basis for suits charging violation of civil rights under §1983, as discussed in Chapter 3.

Tort actions are usually tried in state court before a jury that makes determination of liability and fixes
the amount of damages to be paid under instructions from the judge as to the applicable law. The
jury determination is subject to modification either by the trial judge or on appeal. A successful tort
action generally results in payment of monetary damages to the wronged party.

Il. KINDS OF STATE TORT

The specific acts which give rise to tort liability vary from one state to another and are determined by
case law or legislation. There are three types of torts, namely, intentional torts, negligence torts, and
strict liability torts. Because the latter category of torts involves damages associated with the manu-
facture, sale, and distribution of dangerous products, probation and parole officers are unlikely to face
such claims. Instead, they are likely to encounter claims of the other two varieties, intentional torts
and negligence torts. Probation and parole officers are exposed to both but, of late, more and more
cases have been filed under negligence tort. The allegation in negligence tort cases is that the officer
failed to do what he or she ought to have done, resulting in injury to the plaintiff, usually a member of
the public.

A. Intentional Tort

Black’s Law Dictionary defines intentional tort as A tort committed by someone acting with general or
specific intent.”2 To prevail in an intentional tort case, the plaintiff must prove the following:

An act by the defendant.

The act must be deliberate and purposeful or the defendant knew with substantial certainty that
consequences could result from the act.

The result must have been caused by the act.

Damages resulted from the act.
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Example: A probation officer beats a juvenile probationer causing injury. The officer may be held lia-
ble under the intentional tort of battery because the act was committed by the defendant, the act was
deliberate and purposeful, the injury was caused by the act, and damages or harm resulted from the
act.

Intentional torts may be subdivided into two categories, namely physical torts and nonphysical torts.

1. Physical Tort

An illustrative list of physical torts is presented below.

a. Battery. Intentional harmful or offensive touching.

b. Assault. Intentionally placing a person in reasonable apprehension of immediate touching.
c. Infliction of emotional distress. Acts of an officer that caused emotional distress.

d. False arrest and false imprisonment. Arresting or detaining a person illegally.

e. Wrongful death. Death caused by the wrongful act of another.

Some torts, such as assault and battery, involve injury to the person; others, such as trespass, rep-
resent a wrong to a person’s property. As intentional torts, they are based on the intent of the actor to
engage in the act which results in harm. Other intentional torts include false arrest or false imprison-
ment, conversion, invasion of privacy, infliction of mental distress, libel, slander, misrepresentation,
wrongful death, and malicious prosecution. Elements of some of these physical torts include the
following:

Battery is the intentional infliction by an individual of a harmful or offensive touching.® The defen-
dant in a case of battery is liable not only for contacts that do actual physical harm, but also for
relatively trivial ones that are merely offensive or insulting, such as pushing, spitting in the face,
forcibly removing a person’s hat, or any touching of someone in anger.* The consent of the plaintiff
to the contact is a defense.

Assault, on the other hand, is an intentional act on the part of an individual that might not involve
any contact, but that places a person in reasonable apprehension of immediate touching. Assault
is thus a mental invasion, rather than the physical invasion involved in battery (although in many
cases both assault and battery are involved). Examples of assault include shaking a fist in some-
one’s face, raising a weapon, or chasing someone in a hostile manner. Threatening words alone
are usually not sufficient, although they may contribute to an assault. Note that the trend among
the states is to combine assault and battery as a single, combined offense.®

Infliction of emotional distress refers to extreme and outrageous acts, whether intentional or reck-
less, that cause emotional distress to the plaintiff.5 The wrongdoer may also be liable for physical
harm resulting from the emotional distress.” Words alone or gestures or conduct may be sufficient.
Bullying tactics by probation/parole officers or insults shouted in public might be examples if they
can be deemed “extreme” and “outrageous.”

False arrest and false imprisonment are two other tortious actions for which probation/parole
officers may be liable. The essential elements of both involve the unlawful interference with the
physical liberty interests of another. False arrest takes place, for example, when a person is
illegally arrested in the absence of a warrant. This occurs usually when the arresting officer lacks
probable cause to believe that a crime was committed and that the person arrested committed the
act. False imprisonment takes place when, after arrest, a person is illegally detained. The deten-
tion does not have to be in a prison or jail. It can take place in such facilities as a halfway house,
juvenile home, mental facility, hospital, or even a private home. Physical force need not be used
under false imprisonment. A probation or parole officer need not actually use force to detain a
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2,

probationer or parolee illegally. Although false imprisonment usually follows false arrest, false im-
prisonment may take place even after a valid arrest. An example is if a probation officer makes a
valid arrest but refuses to release the probationer after having been ordered to do so by the judge.

A wrongful death lawsuit is brought by such persons as surviving relatives or the executor of the
deceased’s estate. This tort provides damages to those harmed by the death when it was wrong-
fully caused by the actions of another. No recovery is possible if the deceased could not have won
a suit in his or her own right had that party survived.®

Nonphysical Tort

An illustrative list of acts that constitute nonphysical tort is presented below.

a.

b.

Defamation. An invasion of a person’s interest in his or her reputation.

Invasion of privacy. An umbrella concept covering unreasonable interference with an individual’'s
right to be left alone.

Misrepresentation of facts. False representation of a past or present fact, on which individuals may
justifiably and actually rely in making decisions.

Malicious prosecution. The initiation of criminal proceedings without reasonable cause or for
improper reasons, such as revenge.

Harm to an individual’s nonphysical interests, such as his or her reputation, privacy, and emotional
well-being, is also tortious.

The tort of defamation refers to invasion of a person’s interest in his or her reputation. It involves
(1) a publication that is (2) false, (3) defamatory, and (4) unprivileged, and (5) tends to injure or
that causes special damage.™ In order for defamation to take place, material about an individual
must be communicated, either orally (slander) or in written form (libel), to at least one third person
who understood it." The material must tend to lower the reputation of the person to whom it refers,
in the estimation of at least a substantial minority of a community. Proof of the statement’s truth is
an absolute defense under this tort regardless of how damaging it may be.™

Invasion of privacy is an umbrella concept embracing several distinct means of interfering with an
individual’s solitude or personality.'® Each, in its own way, is an unreasonable interference with a
person’s right to be left alone that results in harm.™ The most likely areas of concern include

(1) intrusion of the plaintiff’s private affairs or seclusion, (2) publication of facts placing the plaintiff
in a false light, and (3) public disclosure of private facts about the plaintiff. The act of invasion may
be mere words, such as the unauthorized communication of some incident of a person’s private
life, or it may be an overt act, such as wiretapping, “peeping,” or taking unauthorized photographs.

Misrepresentation of facts requires a false representation of a fact on which individuals may justi-
fiably and do actually rely in making decisions.™ It is technically distinct from the general class of
intentional and negligent wrongs and applies to interferences with commercial interests.'® By the
nature of their work, probation/parole officers are susceptible to this. A related tort is disparage-
ment or injurious falsehoods. These falsehoods are statements harmful to a person, but that do
not necessarily hurt his or her reputation. False statements, such as ‘A is no longer in business,”
or the filing of a false change of address card with the post office, are examples.

Malicious prosecution involves the initiation of criminal proceedings, as in a report to the police or
other official that results in a warrant for the plaintiff’s arrest. The accusation must be without prob-
able cause and for an improper reason, such as revenge. In order for the defendant to be liable
for malicious prosecution, the plaintiff against whom proceedings were initiated must be found not
guilty."”
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B. Negligence Tort

Negligence tort is filed with increasing frequency by plaintiffs who are injured by crimes that proba-
tioners/parolees commit while on probation/parole supervision. It is based on the assumption by the
public, and made official policy in some departments, that one of the purposes of probation/parole

is public protection. Example: X, a member of the public, is raped by a parolee. X brings a lawsuit
against the parole officer and the department alleging negligence in their duty to protect the pub-

lic. Whether the lawsuit succeeds is an entirely different story; the likelihood is it will not. The point,
however, is that a lawsuit for negligent supervision may be brought against the officer, the supervisor,
and the department for crimes committed by probationers/parolees. Not all types of negligence in
supervision lead to liability. An important question for probation/parole officers is: When are they neg-
ligent in their jobs as to be exposed to negligence lawsuits? The answer is: It depends on the legal
definition of negligence and available defenses in their jurisdiction.

1. Definition of Negligence
One court offers this widely accepted definition of negligence:

Negligence is defined as “the lack of ordinary care” or, more specifically, “the failure of a person to
do something that a reasonably careful person would do, or the act of a person in doing some-
thing that a reasonably careful person would not do, measured by all the circumstances then
existing [citation omitted].”"®

Some view negligence more simply as “the absence of reasonableness” [citations omitted].’ The
definition of negligence relies heavily on what a reasonably careful or reasonably prudent person
would or would not have done under similar circumstances. For purposes of day-to-day decision
making, probation/parole officers are best advised to do what a reasonably careful person would
have done under the circumstances. Note, however, that the above definitions, although typical, are
exclusive to particular jurisdictions. Negligence in a specific jurisdiction may vary as laid out in state
statute or state case law.®

2. Elements of Negligence Tort

In general, the following must be present if the defendant is to be held liable under negligence tort
law:?!

A legal duty owed to the plaintiff.
A breach of that duty by omission or commission.
The plaintiff must have suffered an injury as a result of that breach.

The defendant’s act must have been the proximate cause of the injury.

3. Types of Negligence

Many jurisdictions draw distinctions among different levels of negligence, depending on the state of
mind of the wrongdoer. As noted in the definition of negligence above, simple negligence involves
a failure to exercise the care that a reasonably careful person would exercise in like circumstances.
Gross negligence requires a higher level of culpability on the part of the wrongdoer; “Gross negli-
gence involves a failure to act under circumstances that indicates a passive and indifferent attitude
toward the welfare of others. Negative in nature, it implies an absence of care.”? Ordinary and
gross negligence can both be distinguished from willful, wanton, or reckless conduct in that “Willful
misconduct, on the other hand, requires an intentional act or an intentional failure to act, either with
knowledge that serious injury is a probable result, or with a positive and active disregard for the
consequences.”®
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lll. DEFENSES IN STATE TORT CASES

Many defenses are available in state tort cases, including consent, self-defense, defense of others,
and defense of property. Nearly every type of tort case has its own particular defense. For example,
the defenses for the torts of assault and battery differ from the defense against the tort of defamation;
the defenses for intentional torts differ generally from the defenses for the negligence tort. These
defenses vary somewhat from jurisdiction to jurisdiction and private persons who are alleged to have
engaged in tortious conduct are encouraged to consult the laws of their own jurisdiction to find out
applicable defenses and their elements.

The types of defenses discussed here are those that are applicable to government officials or
entities, not to private persons. These include the official immunity defense (applies to government
officials), the governmental immunity defense (applies to governmental agencies), and the public
duty doctrine defense (applies to public officials in injury cases as a result of alleged supervision
negligence).

A. Immunity for Officials

Government officials enjoy immunity from being sued and held liable when they are being sued in
their individual capacities. The United States Supreme Court has articulated the justification for this
immunity thusly:

It has been thought important that officials of government should be free to exercise their du-

ties unembarrassed by the fear of damage suits in respect of acts done in the course of those
duties-suits which would consume time and energies which would otherwise be devoted to
governmental service and the threat of which might appreciably inhibit the fearless, vigorous, and
effective administration of policies of government.2*

1. Categories of Inmunity Available to Officials

The immunity available to officials may be divided into three categories: absolute, quasi-judicial, and
qualified. Each is briefly discussed below.

a. Absolute immunity is premised on the idea that the public interest is best served if government
officials are free to discharge their official duties without the distraction of being haled into court
time and time again. This privilege “defeats a suit at the outset” by protecting the official from even
being subjected to trial.?® The privilege applies to prosecutors, legislators, and judges who are
performing judicial duties within their own jurisdictions.?® The Supreme Court summarized the
elements of this kind of immunity in the classic case on this point as follows, “absolute immunity
from state-law tort actions should be available only when the conduct...is within the scope of their
official duties and the conduct is discretionary in nature.”?” The discretionary criterion is included
because, “[w]hen an official’s conduct is not the product of independent judgment, the threat of
liability cannot detrimentally inhibit that conduct.?® Unlike qualified immunity, discussed below,
good faith is not required in order for an official to avail herself of the absolute immunity
privilege.?®

It must be noted that judges do not enjoy absolute immunity in everything they do. They have
absolute immunity only when performing judicial or adjudicatory responsibilities, such as issuing
setting conditions of probation or revoking probation. They do not have absolute immunity when
performing nonjudicial functions, such as when serving as a member of a juvenile probation
board or when hiring or firing probation officers.

b. Quasi-judicial immunity. Absolute immunity is generally applied to officials in the judicial and legis-
lative branches of government who are undertaking their official policymaking functions, whereas

Civil Liability Under State Law: State Tort Cases




CHAPTER 2

qualified immunity (see below) applies to those in the executive branch. Some officials, however,
have both judicial and executive functions. Such officials include court personnel, parole board
members, and some probation officers. These officials are given some protection, referred to in
some jurisdictions as “quasi-judicial immunity.” ‘Absolute quasi-judicial immunity is extended to
nonjudicial officers if they perform official duties that are functionally comparable to those of judg-
es, that is, duties that involve the exercise of discretion in resolving disputes.”® Under this type of
immunity, judicial-type functions that involve discretionary decision making or court functions are
immune from liability, whereas some other functions (such as ministerial duties of the job) are not.
The emphasis is on the function performed rather than on the position the officer holds.?'

. Qualified immunity.®? As noted above, absolute immunity attaches to prosecutors, legislators, and

judges for their policy-making (i.e., discretionary) official acts (i.e., within the scope of their em-
ployment). Absolute and quasi-judicial immunity were creatures of the common law that were not
available to every public official. As the Supreme Court observed in 1967, “The common law has
never granted police officers an absolute and unqualified immunity, and the officers in this case
do not claim that they are entitled to one. Their claim is rather that they should not be liable if they
acted in good faith.”®® This good faith requirement has become the qualifier in qualified immunity.

One state court, for example, lists the requirements that must be present in many states for the
defense to succeed, holding that government employees are entitled to official immunity from law-
suits arising from the performance of their “discretionary duties, in good faith, as long as they are
acting within the scope of their authority.”** Applied to probation and parole officers, this means
that, in order to prevail on an official immunity claim, the officer will have to prove that: (1) she was
performing a discretionary, not a mandatory, act; (2) she acted within the scope of her authority;
and, perhaps, (3) she acted in good faith (if the state immunity defense requires it). What do these
terms mean?

Discretionary means that the act involves personal deliberation, decision, and judgment.
Actions that require obedience to orders or performance of duty to which the officer has no
choice are not discretionary; they are, instead, ministerial.®> Probation and parole officers
should consider which of their actions are discretionary (e.g., motions to revoke probation?) for
which official immunity might apply, and which actions are ministerial (e.g., supervising those
probationers or parolees to whom the officer is assigned).

The “scope of authority” criterion has been defined as follows: “[A] public official or employee
is acting within the scope of his or her authority if he or she is discharging the duties generally
assigned to him or her even if they are performed wrongly or negligently.”*® Example: A pro-
bation officer making a home contact is acting within the scope of his authority. By contrast, a
probation officer who decides to remove an infant from a probationer’s home in order to protect
the infant is clearly acting outside the scope of his authority.

‘An officer acts in good faith and is entitled to official immunity from liability if a reasonably pru-
dent officer, under the same or similar circumstances, could have believed that his acts were
justified.”®” Good faith has been described somewhat more recently in the context of police
pursuits as applying where: a reasonably prudent officer might have believed that the pursuit
should have been continued. The officer need not prove that it would have been unreasonable
to stop the pursuit or that all reasonably prudent officers would have continued the pursuit.
Immunity should be recognized if officers of reasonable competence could disagree on this
issue.”®

It is worth noting that the protection afforded by the privilege is quite substantial. As the U.S.
Supreme Court acknowledged in the case of Malley v. Briggs, ‘As the qualified immunity defense
has evolved, it provides ample protection to all but the plainly incompetent or those who knowingly
violate the law.”®
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2. What Type of Immunity Do Probation/Parole Officers Have?

Immunity for probation/parole officers is often dependent on the agencies for which they work and the
nature of the functions performed, but in general they have qualified immunity. Probation officers who
are employees of the court and work under court supervision do not enjoy the same absolute im-
munity of judges, but they may be vested with judicial immunity for some acts. For example, the Fifth
Circuit Court of Appeals held that a federal probation officer was entitled to judicial immunity when
preparing and submitting a presentence report in a criminal case and was not subject to liability for
monetary damages.“® Other cases, both before*' and since*? have reached the same conclusion
relative to state probation officers.

Many of the actions of such court-supervised probation officers, however, are considered executive,
and hence are likely to come under qualified immunity. Distinguishing those functions for which ab-
solute immunity attaches from those entitled only to qualified immunity, the Tenth Circuit Court of Ap-
peals held “[tlhe more distant a function is from the judicial process, the less likely absolute immunity
will attach.”® Probation officers without absolute immunity protection, who enjoy qualified immunity
instead, may be held liable unless the act is discretionary, within the scope of their employment, and
undertaken in good faith. Parole officers are usually employees of the executive department of the
state and, as such, they enjoy only qualified immunity. They do not enjoy any type of judicial immunity
that some courts say probation officers have when performing certain court-ordered functions.

Most federal courts of appeals have ruled that higher officials of the executive branch who must
make judgelike decisions are performing a judicial function that deserves absolute immunity. This
particularly refers to parole boards when performing such functions as considering applications for
parole, recommending that a parole date be rescinded, or conducting a parole revocation hearing.*
One federal appellate court, however, has stated that probation and parole board members and
officers enjoy absolute immunity when engaged in adjudicatory duties but only qualified, good faith
immunity for administrative acts. The same court categorized the failure to provide procedural due
process in a revocation hearing as ministerial in nature, for which liability attached.*

B. Governmental Immunity

The doctrine of sovereign immunity from suit was originally based on the monarchical, semireligious
tenet that “the King can do no wrong.” In modern times, it is more often explained as a rule of social
policy, which protects the state from burdensome interference with the performance of its govern-
mental functions and preserves its control over state funds, property, and instrumentalities. The
public service might be hindered and the public safety endangered if the supreme authority could be
subjected to suit at the instance of every citizen, and consequently controlled in the use and disposi-
tion of the means required for the proper administration of the government. [footnotes omitted]*¢

Neither the federal government nor any state fully retains its sovereign immunity. Legislatures in
every jurisdiction have been under pressure to compensate victims of governmental wrongs, and
all have adopted some form of legislation waiving immunity in at least some areas of governmental
activity. As noted by one scholar:

The urgent fiscal necessities that made the governmental immunity acceptable at the outset are
no longer present. The United States and a growing number of states have found it financially fea-
sible for them to accept liability for and consent to suit upon claims of negligence and omission,
for which they traditionally bore no liability at all; the availability of public liability insurance as well
as self-insurance makes the assumption of this wholly new liability quite tolerable.*

No state, however, has gone so far as to totally relinquish immunity for all injuries caused through the
misadministration of the governmental process.
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State immunity, subject to waiver by legislation or judicial decree, operates to protect the states and
their agencies. A distinction must be made, however, between agency liability and individual liability.
Sovereign or governmental immunity only extends to state agencies. It does not extend to individual
state officers who can be sued and held personally liable for civil rights violations or tortious acts.
Therefore, in states where sovereign immunity has not been waived, state officials may still be sued
and held liable because they do not enjoy governmental immunity. For example, a state cannot be
sued (unless sovereign immunity is waived), but the chairman and members of the State Parole
Board can be sued and held liable. Whether the state will provide legal representation and indemnifi-
cation, if held liable, varies from state to state.

Prior to 1978, municipal governments, counties, and villages could not be sued because they were
considered extensions of state power and hence enjoyed sovereign immunity. All that changed in
1978 when the United States Supreme Court held in Monell v. Department of Social Services* that
local units of government may be held liable, in a § 1983 action if the allegedly unconstitutional
action was part of a policy or custom.

As is evident from the above discussion, the immunity defense is complex, confusing, and far from
settled, particularly in the case of probation and parole officers. Variations exist from state to state
and between the state and federal governments. The foregoing discussion is intended merely to
provide a general guide and a description of the legal framework. Similarly, Table 2—1 summarizes
what courts in most jurisdictions have held. It is not intended to serve as a definitive statement on
the issue of immunity. Interested readers should consult their legal advisors for the law and court
decisions in their states.

Table 2-1. General Guide to Types of Official Inmunity in State Tort Lawsuits

Absolute’ Quasi-judicialt Qualified®
Judges Yes
Legislators Yes
Prosecutors Yes
Parole Board Members Yes, if performing a judgelike Yes, if performing other functions
function
Supervisors Yes

Probation Officers

Yes, if preparing a presentence report  Yes, if performing other functions
under order of judge

Parole Officers Yes
Prison Guards Yes
Police Officers Yes
State Agencies Yes, unless waived by law
or court decision
Local Agencies No immunity No immunity No immunity

* Absolute immunity means that a civil liability suit, if brought, is dismissed by the court without going into the merits of the plaintiff's claim. No liability.

1 Quasi-judicial immunity means that officers are immune if they are performing judicial-type functions, such as when preparing a presentence report under orders of the judge, and liable if they are performing

other functions.

§ Qualified immunity means that the officer’s act is immune from liability if it is discretionary, but not if it is ministerial. Also, an officer may not be liable even if the act is ministerial if it was done in good faith.
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C. The Public Duty Doctrine Defense in Injury Cases Resulting From
Negligent Supervision

As a general matter, there is no liability on the part of probation and parole officers for failing to
protect a member of the public. This protection from liability stems from the “public duty doctrine,”
which holds that government functions are owed to the general public but not to specific individuals.*®
Therefore, probation/parole officers who fail to prevent an injury to a member of the public are not li-
able for the injury inflicted. One of the goals of probation and parole is public protection. Injured mem-
bers of the public file lawsuits against probation and parole officers and departments because they
relate the injury caused by probationers or parolees to inadequate supervision or failure to revoke
probation or parole. The public assumes that, had the offender been properly supervised and had the
probation or parole been revoked upon violation of conditions, the injury could have been prevented.

Logical as this thinking may be, it generally has no basis in law. The reality is that, were it not for
the protection against civil liability given by the public duty doctrine, nobody would ever want to be a
police, probation, or parole officer. These are high-risk occupations that promote public protection as
a part of their mission, yet they hardly have any control over what the public or their supervisees do
vis-a-vis the public; therefore, they are protected against civil liability.

The Exception: Liability May Be Imposed If a Special Relationship Exists

There is one major, multifaceted, and largely undefined exception to the public duty doctrine, namely,
the special relationship exception. The exception essentially holds that liability may attach despite the
public duty doctrine if a special relationship exists between the government and the individual who
suffers harm.®® The application of the exception in the context of probation and parole means that if a
duty is owed to a particular person rather than to the general public, then a probation or parole officer
or agency that breaches that duty can be held liable for damages. Special relationship has many
meanings depending on state law, court decisions, or agency regulations.

The cases involving exceptions to the public duty doctrine have generally involved law enforcement
officers and have established liability on the basis of special relationships in the following circum-
stances: (a) such a duty arises from a statute, (b) the government creates the danger (as opposed
merely to failing to prevent it), (c) the government voluntarily undertakes special protection of the
individual victim, (d) the government or its officers made a statement or promise to persuade the
victim to rely on the government for protection, or (e) the government officers exacerbated an existing
risk of harm to the victim.>'

When the police deprive an individual of liberty by taking him or her into custody.5?

When the police assume an obligation that goes beyond police duty to protect the general
public.5®

When protection is mandated by law.5
When protection is ordered by the court.%®

What the above situations have in common is that, in each circumstance, the duty of the police
has shifted from that of protecting the public in general to protecting a particular person or persons;
hence a special relationship is deemed to have been established.

There are instances when the special relationship exception might apply to probation or parole
officers. This is particularly likely when they are vested with law enforcement authority, as they are in
some jurisdictions.
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The public duty doctrine and the special relationship exception are discussed more fully in Chapter 8,
Supervision.

SUMMARY

Probation and parole officers may be held liable under state tort law. There are two kinds of state
torts that should be of particular relevance to probation and parole officers, namely, intentional torts
and negligence torts. Intentional tort has two subcategories: physical tort and nonphysical tort. Neg-
ligence tort has assumed greater importance for probation/parole officers because of the increas-
ing number of cases filed by the public. This happens when a member of the public is injured by a
probationer or parolee and the plaintiff believes the injury could have been prevented had the officer
properly supervised the probationer or parolee. Intentional tort is a tort of commission, whereas
negligence tort is generally a tort of omission, meaning the officer failed to do something that ought
to have been done.

Two types of immunity and one defense are discussed in this chapter: the immunities available to
officials; the immunity available to the government; and the public duty doctrine defense. The immu-
nity available to officials may be divided into three categories: absolute, quasi-judicial, and qualified.
Judges and prosecutors enjoy absolute immunity while performing their judicial responsibilities,
whereas probation and parole officers have qualified immunity. Governmental immunity means that
the government cannot be sued because of its status as sovereign, unless such sovereign immuni-
ty is waived by legislation or case law. Local agencies, however, do not enjoy sovereign immunity;
hence, they can be sued and held liable. The public duty doctrine holds that government functions
are owed to the general public but not to specific individuals. Therefore, probation and parole officers
who fail to prevent an injury to a member of the public are not liable unless it falls under the special
relationship exception. Special relationship, however, is an ill-defined concept and tends to be ap-
plied on a case-by-case basis.

NOTES

1. Black’s Law Dictionary, ninth edition (2009).
2. Black’s Law Dictionary, ninth edition (2009).
3. Restatement Second, Torts § 13.

4. Restatement Second, Torts § 19.

5. Restatement Second, Torts § 21(1).

6. Restatement Second, Torts § 46; Restatement Third, Torts: Liability for Physical and Emotional
Harm § 45.

7. West Virginia Fire and Casualty Co. v. Stanley, 602 S.E.2d 483 (2004).

8. City of St. Petersburg v. Austrino, 898 So. 2d 955 (Fla. Dist. Ct. App. 2d Dist. 2005); Smith v. Knight,
907 So. 2d 831 (La. Ct. App. 2d Cir. 2005); Peterson Novelties, Inc. v. City of Berkley, 259 Mich. App.
1, 672 N.W.2d 351 (2003); Jacobs v. Bonser, 46 S.W.3d 41 (Mo. Ct. App. E.D. 2001); Williams v. City
of Jacksonville Police Dept., 165 N.C. App. 587, 599 S.E.2d 422 (2004).

9. 22A Am.Jur.2d Death § 19 (Westlaw, July 2010).
10. Taus v. Loftus, 151 P.3d 1185 (Cal. 2007).
11. 50 Am.Jur.2d Libel and Slander § 1 (Westlaw, July 2010).

24  Civil Liabilities and Other Legal Issues for Probation/Parole Officers and Supervisors, 4th Edition




CHAPTER 2

12. 50 Am.Jur.2d Libel and Slander § 472 (Westlaw, July 2010).
13. 62A Am.Jur.2d Privacy § 29 (Westlaw, July 2010).

14. Restatement Second, Torts § 652A(1).

15. 37 Am.Jur.2d Fraud and Deceit § 56.

16. P.G. v. State, Dept. of Health and Human Services, Div. of Family and Youth Services, 4 P.3d 326
(Alaska 2000).

17.1 Am.Jur.2d Abuse of Process § 3 (Westlaw, July 2010).

18. Deal v. Bowman, 188 P.3d 941 (Kan. 2008).

19. Metcalf v. County of San Joaquin, 43 Cal.Rptr.3d 522, 533 (Cal. App. 3 Dist.,2006).
20. 57A Am.Jur.2d Negligence § 9 (Westlaw, July 2010).

21.57A Am.Jur.2d Negligence § 5 (Westlaw, July 2010).

22.57A Am.Jur.2d Negligence § 231 (Westlaw, July 2010).

23.57A Am.Jur.2d Negligence § 231 (Westlaw, July 2010).

24. Barr v. Matteo, 360 U.S. 564, 571 (1959).

25.63C Am.Jur.2d Public Officers and Employees § 307 (Westlaw, July 2010).

26. 63C Am.Jur.2d Public Officers and Employees § 307 (Westlaw, July 2010).

27. Westfall v. Erwin, 484 U.S. 292, 297-298 (1988).

28. Westfall v. Erwin, 484 U.S. 292, 296-297 (1988).

29. Minch v. D.C., 952 A.2d 929 (D.C. 2008); Smith v. Stafford, 189 P.3d 1065 (Alaska 2008).
30. 63C Am. Jur. 2d Public Officers and Employees § 309 (Westlaw, July 2010).
31.63C Am. Jur. 2d Public Officers and Employees § 307 (Westlaw, July 2010).

32. Because this form of immunity has evolved over time and across multiple jurisdictions, it is

now always known by the name “qualified immunity.” For example, “Texas law of official immunity is
substantially the same as federal qualified immunity law.” (Wren v. Towe, 130 F.3d 1154, 1160 (5th Cir.
1997); see also, e.g., Haggerty v. Texas Southern University 391 F.3d 653 (5th Circuit 2004); Murray
v. Earle, 405 F.3d 275 (5th Circuit 2005).

33. Pierson v. Ray, 386 U.S. 547, 555 (1967).

34. City of Lancaster v. Chambers, 883 S.W.2d 650 (Texas 1994); see also, e.g., Murphy v. Bajjani,
647 S.E.2d 54 (Ga. 2007); Ross v. Consumers Power Co., 363 N.W.2d 641 (Mich. 1984).

35. City of Pharr v. Ruiz, 944 S.W.2d 709 (Tex. Cr. App. Corpus Christi, 1997); see also, e.g., Barnard
v. Turner County, 2010 Westlaw 3749087, __ S.E.2d __ (Ga.App. 2010). ‘A discretionary act calls for
the exercise of personal deliberation and judgment, which in turn entails examining the facts, reach-
ing reasoned conclusions, and acting on them in a way not specifically directed.”

36. Ballantyne v. Champion Builders, Inc., 144 S.W.3d 417 (Tex. 2004).
37. Moore v. Novark, 1995 Westlaw 571854 (Tex. Ct. App.-Houston 1995).

38. City of Pharr v. Ruiz, 944 S.W.2d 709, 715 (Tex. Ct. App.-Corpus Christi 1997); see also, Loftin v.
Morales, 187 S.W.3d 533 (Tex. Ct. App.-Tyler 2005).

Civil Liability Under State Law: State Tort Cases

25




CHAPTER 2

39. Malley v. Briggs, 475 U.S. 335, 341 (1986).

40. Spaulding v. Nielsen, 599 F.2d 728 (5th Cir. 1979).

41. Burkes v. Callion, 433 F.2d 318 (9th Cir. 1970), cert. denied, 403 U.S. 908 (1970).
42. Parris v. Quattlebaun, 2009 Westlaw 734146 (M.D. Ala. 2009).

43. Snell v. Tunnell, 920 F.2d 673, 687 (10th Cir.1990).

44. Keeton v. Procunier, 468 F.2d 810 (9th Cir. 1972).

45. Thompson v. Burke, 556 F.2d 231 (3d Cir. 1977); see also, Moriarty v. Rendel, 2009 Westlaw
1458201 (M.D. PA 20009).

46. 72 Am. Jur. 2d States, Territories, and Dependencies § 97 (Westlaw, July 2010).

47. D. Engdahl, Immunity and Accountability for Positive Governmental Wrongs, 44 U. Colo. L. Rev. 1,
at 60 (1972).

48. Monell v. Department of Social Services, 436 U.S. 658 (1978).

49. 57 Am. Jur. 2d Municipal, County, School, and State Tort Liability § 88 (Westlaw, July 2010).
50. 57 Am. Jur. 2d Municipal, County, School, and State Tort Liability § 84 (Westlaw, July 2010).
51. 57 Am. Jur. 2d Municipal, County, School, and State Tort Liability § 175 (Westlaw, July 2010).
52. CJS Municipal Corporations § 492, Duties (2010).

53. See Schuster v. City of New York, 154 N.E.2d 534 (N.Y. 1958).

54. Restatement Third, Torts: Liability for Physical and Emotional Harm § 38 (2005).

55. Police Misconduct: Law and Litigation § 2:37, Failure to provide police protection--Domestic vio-
lence (2010).

26  Civil Liabilities and Other Legal Issues for Probation/Parole Officers and Supervisors, 4th Edition




CHAPTER 3

CIVIL LIABILITY UNDER
FEDERAL LAW: § 1983 CASES

INTRODUCTION
l. §1983 CASES

A. The Law

B. History of the Law

C. Why § 1983 Lawsuits Are Popular

D. Roadblocks to Criminal Cases Against a Public Officer

Il. TWO REQUIREMENTS FOR A § 1983 LAWSUIT TO SUCCEED

A. The Defendant Acted Under Color of Law
B. The Violation Must Be of a Constitutional Right or of a Right Given by
Federal (but Not State) Law

11l. OTHER LEGAL CONSIDERATIONS

A. The Violation Must Reach Constitutional Level
B. The Defendant Must Be a Natural Person or a Local Government, but
Not a State

IV. DEFENSES IN § 1983 LAWSUITS

A. The Good Faith Defense as Defined in Harlow v. Fitzgerald
1. Good Faith Defense Not Available to Agencies

B. The Probable Cause Defense, but Only in Fourth Amendment Cases
V. § 1983 AND STATE TORT CASES COMPARED
SUMMARY
NOTES







CHAPTER 3

INTRODUCTION

Title 42 of the United States Code, § 1983 is perhaps the most frequently used provision in the array
of legal liability statutes against public officials, the category of actors that includes probation and
parole officers." It is therefore important that this law be properly understood by probation and parole
officers. This chapter discusses § 1983 cases, sometimes also known as civil rights cases. These
cases are usually filed in federal courts and the plaintiff, as in state tort cases, seeks damages and/
or changes in agency policy or practice.

I. § 1983 CASES

A. The Law
Title 42, United States Code, § 1983—Civil action for deprivation of rights, reads as follows:

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any
State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured
in action at law, suit in equity, or other proper proceeding for redress, except that in any action
brought against a judicial officer for an act or omission taken in such officer’s judicial capacity,
injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief
was unavailable. For the purposes of this section, any Act of Congress applicable exclusively to
the District of Columbia shall be considered to be a statute of the District of Columbia.?

B. History of the Law

The Civil Rights Act of 18712 was enacted in the post-Civil War Reconstruction Era when Congress
saw a need for civil remedy to address civil rights violations by state officials intrusive of liberty pro-
tected by the 14th Amendment to the Constitution.* It was not feasible at that time to enact a federal
criminal statute to address such violations. Its immediate aim was to provide protection to those
wronged through the misuse of power possessed by virtue of state law and made possible only
because the wrongdoer was clothed with the authority of state law. As originally interpreted, however,
the law did not apply to civil rights violations where the officer’s conduct was such that it could not
have been authorized by the agency; hence, it was seldom used. That picture changed in 1961 when
Monroe v. Pape® was decided.

In Monroe v. Pape, the United States Supreme Court ruled that § 1983 applied to all violations of
constitutional rights even where the public officer was acting outside the scope of employment. This
greatly expanded the scope of protection of rights and gave impetus to a virtual avalanche of cases
filed in federal courts based on a variety of alleged constitutional rights violations, whether the officer
was acting within or outside the scope of duty.

C. Why § 1983 Lawsuits Are Popular

Civil rights suits are a popular vehicle for plaintiffs for myriad reasons. First, they almost always

seek damage from the defendant, meaning that if the plaintiff wins, somebody pays. This can be
very intimidating to a probation or parole officer who may not have the personal resources or the
insurance to cover liabilities. Second, civil rights suits can be filed as a class action lawsuit wherein
several plaintiffs alleging similar violations are certified as a class and their case is heard collectively.
This puts the plaintiffs in a position of strength and affords them moral support. Third, if a civil rights
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suit succeeds, its effect is generic rather than specific. For example, if a civil rights suit succeeds in
declaring unconstitutional the practice of giving parolees only one hearing before revocation instead
of a preliminary and final hearing as indicated in Morrissey v. Brewer,® the ruling benefits all similarly
situated parolees, not just the plaintiff. Fourth, civil rights cases are usually filed directly in federal
courts where procedures for obtaining materials from the defendant (called “discovery”) are often
more liberal than in state courts. This facilitates access to important state documents and records
needed for trial. A fifth, and perhaps most important reason, is that since 1976, under federal law, a
prevailing plaintiff may recover attorney’s fees. Consequently, lawyers have become more inclined to
file § 1983 cases if they see any merit in the suit.

D. Roadblocks to Criminal Cases Against a Public Officer

Plaintiffs use § 1983 suits extensively despite the availability of criminal sanctions against the public
officer. One reason is that the two are not mutually exclusive. A case filed under § 1983 is a civil case
in which the plaintiff seeks vindication of rights. The benefit to an aggrieved party if a criminal case

is brought because of injury is less direct than the benefit to that party where damages are paid.
Moreover, there are definite barriers to the use of criminal sanctions against erring probation or pa-
role officers. Among these are the unwillingness of some district attorneys to file cases against public
officers with whom they work regularly and whose help they may sometimes need. Another roadblock
is that serious criminal cases in most states must be referred to a grand jury for indictment. Grand ju-
ries may not be inclined to charge public officers with criminal offenses unless it is shown clearly that
the act was egregious. In many criminal cases involving alleged violation of rights, the evidence may
come down to the word of the complainant against the word of a public officer. The grand jury may
be more inclined to side with the probation or parole officer than the probationer or parolee. Finally,
the degree of certainty needed to succeed in civil cases is mere preponderance of evidence (rough-
ly, more than 50 percent certainty), much lower than the guilt beyond a reasonable doubt standard’
needed to convict criminal defendants.

Il. TWO REQUIREMENTS FOR A § 1983 LAWSUIT
TO SUCCEED

There are two requirements for a § 1983 lawsuit to succeed in court:
The defendant acted under “color of law.”

The defendant violated a constitutional right or a right given by federal (but not by state) law.

A. The Defendant Acted Under Color of Law

This requirement means the official must have misused power “possessed by virtue of state law and
made possible only because the wrongdoer is clothed with the authority of state law.”® Although it is
easy to identify acts that are wholly within the term “color of law” (as where a probation officer con-
ducts a presentence investigation pursuant to court order), there are gray areas that defy easy cat-
egorization (as where a probation officer makes a citizen’s arrest, but identifies himself as an agent
of the criminal justice system). As a general rule, much of what a probation or parole officer routinely
does in the performance of her or his duties and during the usual hours is likely to be considered
under color of state law. Conversely, what he or she does as a private citizen during his or her off-
hours is likely to fall outside the color of state law. In general, an officer acts under color of law if the
officer takes advantage of his or her authority to do what he or she did. Example: A probation officer
sexually assaults a probationer during a home visit. The officer is acting under color of law.
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As suggested by the preceding example, the term “color of law” does not mean that the act was in fact
authorized by law. It is sufficient if the act appeared to be lawful even if it was not in fact authorized.®
Hence, even if the probation or parole officer exceeded his or her lawful authority, he or she may still
be considered to have acted under color of law. Indeed, sometimes it is either the plaintiff’s or the
defendant’s subjective beliefs about whether the actions were under color of state law that control.™

Can federal officers be sued under § 1983? The answer, for the most part, is no. The plain language
and case law surrounding § 1983 make it clear that it applies to persons acting under color of state
law. Federal officials can be held liable under parallel authority pursuant to the United States Su-
preme Court decision in Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics." There
the Court held that a cause of action, derived from the Constitution, exists in favor of victims of
federal officials’ misconduct. Bivens provides essentially the same protection against constitutional
violations by federal officials that § 1983 provides as against state and local officers; the only real
difference is that the former is a common law right, whereas the latter is statutory.'?> Moreover, a federal
officer can be sued directly under § 1983 if he or she assists state officers who act under color of law.™

Can private contractors be sued under § 19837 Yes. Private contractors cannot be held to be acting
under color of state law simply because they are contracting with state or local governments.' How-
ever, such contractors may be held to be acting under color of state law if either the conduct at issue
is under control of the government® or the function provided by the contractor is typically within the
exclusive purview of the government.'®

B. The Violation Must Be of a Constitutional Right or of a Right Given
by Federal (but Not State) Law

Under this requirement, the right violated must be one that is guaranteed by the United States
Constitution or is given the plaintiff by federal law. Rights provided exclusively under state law are
not protected under § 1983. For example, the right to a lawyer during a parole release hearing is not
given by the Constitution or by federal law, so a violation thereof cannot be adjudicated in a § 1983
suit. Instead, such right would have to be vindicated through state law remedies or administrative
regulations.

The worrisome aspects of this requirement relate not to the acts of probation or parole officers that
are blatantly violative of a known constitutional right (as when a probation officer conducts an illegal
search). The problem lies in ascertaining whether a specific constitutional right exists in the first
place. This is particularly troublesome in probation and parole where the courts have only recently
started to define the specific rights to which probationers and parolees are constitutionally entitled.
The United States Supreme Court has decided only a handful of cases thus far, although federal
district courts and courts of appeals have decided many. Some of these decisions may be inconsis-
tent with each other. It is important, therefore, for probation and parole officers to be familiar with the
current law as decided by the courts in their own jurisdictions as this is the law that must be followed
regardless of decisions to the contrary in other states.

A probation or parole officer is liable if the above two elements are present. Absence of one means
that there is no liability under § 1983. The officer may, however, be liable under some other legal
authority (e.g., tort or under the penal code). For example, a probation officer whose negligent driving
results in injury to a probationer whom she is transporting may be liable under tort law for negligent
driving, but not under §1983. Of course, the absence of any of the above elements does not prevent
the filing of a § 1983 suit; suits may be filed by anybody at any time. Whether the suit will succeed is
a different matter.
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The United State Supreme Court has ruled that defendants in § 1983 lawsuits may raise the qualified
(good faith) immunity defense in both motion to dismiss and motion for summary judgment, and may
be able to appeal denials both times in the same case prior to trial."”

lll. OTHER LEGAL CONSIDERATIONS

Although § 1983 cases require only two elements to succeed (as discussed above), some elabora-
tion is required in order to understand better the circumstances under which § 1983 cases succeed
or fail.

A. The Violation Must Reach Constitutional Level

Not all violations of rights lead to liability under § 1983. The violation must be of constitutional propor-
tion. What this means is not exactly clear, except that unusually serious violations are actionable,
whereas less serious ones are not. This is reflected in the requirement, previously noted, of “gross
negligence” or “deliberate indifference,” etc. In the words of one scholar:

Courts cannot prohibit a given condition or type of treatment unless it reaches a level of consti-
tutional abuse. Courts encounter numerous cases in which the acts or conditions under attack
are clearly undesirable . . . but the courts are powerless to act because the practices are not so
abusive as to violate a constitutional right.®

Relatively few wrongs involving probation or parole officers have been held by the courts to rise to
the level of a constitutional violation remediable through § 1983. Cases where courts have found §
1983 either to be available or likely to be available (e.g., by allowing a § 1983 action to go forward on
the ground that a constitutional right is involved) include:

Conspiring with another to wrongfully confine a parolee as a parole violator."
Arbitrary denial of a furlough or work release.?
Denial of the right to a parole revocation hearing.?!

Compelling a probationer to attend faith-based treatment programs for substance abuse (i.e.,
Alcoholics Anonymous).2

Improper disclosure of a probationer’s health status as HIV-positive.?

Improper failure to disclose a parolee’s HIV status may also be a constitutional violation.?*

B. The Defendant Must Be a Natural Person or a Local Government,
but Not a State

When the Civil Rights Act of 1871 was originally enacted, only natural persons could be held liable
in § 1983 suits. State and local governments were exempt because of the doctrine of sovereign
immunity. In 1978, however, the United States Supreme Court, in Monell v. Department of Social
Services,? held that the local units of government may be held liable if the allegedly unconstitutional
action was taken by the officer as a part of an official policy or custom. Even a single act may qualify
as an official policy if it is undertaken by the appropriate policymaking body or official.?® The Monell
Court explained that, in order to qualify as a custom, the practice must be “so permanent and well
settled as to constitute a custom or usage with the force of law.”?” One court defined the requirement
as follows:

To establish a policy or custom, it is generally necessary to show a persistent and wide-spread
practice. Moreover, actual or constructive knowledge of such customs must be attributed to the
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governing body of the municipality. Normally random acts or isolated incidents are insufficient to
establish a custom or policy.®

Monell does not affect state immunity because it applies to local governments only. This is not of
much consolation to state officers, however; civil rights cases can be filed against the state officer
himself, and he or she will be personally liable if the suit succeeds. Although Monell involved social
services personnel, there is no reason to believe it does not apply to local probation/parole opera-
tions. Lower courts have already applied it to many local agencies.

Whereas local governments can be sued, states generally cannot be sued because they are insu-
lated from liability by the doctrine of “sovereign immunity,” which means that a sovereign is immune
from lawsuit because it can do no wrong. States cannot be sued in federal court because of the
Eleventh Amendment.?® Federal courts have held that states are similarly immune from being sub-
jected to suits in their own jurisdictions.® The one big exception to this rule, however, is if sovereign
immunity has been waived by the state (and many states have waived sovereign immunity in varying
degrees, thus allowing themselves to be sued) through legislation or court decisions.

IV. DEFENSES IN § 1983 LAWSUITS

There are a number of defenses to § 1983 cases, usually depending upon the facts of the case.
Two of those defenses (the others being more technical) are discussed here. One is the good faith
defense and the other the probable cause defense.

A. The Good Faith Defense as Defined in Harlow v. Fitzgerald

The “good faith” defense in § 1983 cases holds that an officer is not civilly liable unless he or she vi-
olated a clearly established statutory or constitutional right of which a reasonable person would have
known. This definition was given in the 1983 case of Harlow v. Fitzgerald, wherein the Court said:

We therefore hold that government officials performing discretionary functions generally are
shielded from liability for civil damages insofar as their conduct does not violate a clearly estab-
lished statutory or constitutional right of which a reasonable person would have known. ... The
judge appropriately may determine, not only the currently applicable law, but whether that law was
clearly established at the time an action occurred. If the law at that time was not clearly estab-
lished, an official could not reasonably be expected to anticipate subsequent legal developments,
nor could he fairly be said to “know” that the law forbade conduct not previously identified as
unlawful. (citations and notes omitted).®!

Thus, the good faith defense articulated in Harlow will be available to defend against liability unless
two requirements are met: (a) an officer violated a clearly established statutory or constitutional right,
and (b) the right is one of which a reasonable person would have known. Both must be established
by the plaintiff; otherwise no liability is imposed.

Although the Harlow case, above, did not involve probation or parole officers (it involved two White
House aides under former President Nixon), the Supreme Court, in Anderson v. Creighton,® held
that the Harlow standard applies to other public officers, such as the police, who are performing

their responsibilities. In Anderson, officers conducted a warrantless search of a home, believing that
a bank robber was hiding there. The family that occupied the home sued for violation of the Fourth
Amendment right against unreasonable search and seizure. On appeal, the Supreme Court held that
the lower court should have considered not only the general rule about home entries, but also the
facts known to the agents at the time of entry. According to the Court, the proper inquiry was whether
a reasonable law enforcement officer could have concluded that the circumstances surrounding that
case added up to probable cause and exigent circumstances, which would then justify a warrantless
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search. If such a conclusion is possible, then the good faith defense applies. This should apply to
probation and parole officers as well. In short, if a reasonable probation or parole officer could have
concluded that the circumstances surrounding the act make the action taken legal and valid, then the
good faith defense should apply.

When is a right considered to be “clearly established?” The Federal Court of Appeals for the Fifth
Circuit sets this standard: ‘A plaintiff must show that, when the defendant acted, the law established
the contours of a right so clearly that a reasonable official would have understood his or her acts
were unlawful.” The added that: “If reasonable public officials could differ on the lawfulness of the
defendant’s actions, the defendant is entitled to qualified immunity.”®® It is worth noting that, although
this case continues to control the Fifth Circuit,®* it has not been embraced elsewhere.

The good faith defense has two important implications for probation and parole officers and agen-
cies. First, officers must know the basic constitutional and federal rights of offenders. Although offi-
cers may be familiar with these rights from college courses and corrections training, their knowledge
should be updated constantly in light of new court decisions in criminal procedure and constitutional
law. The second implication of the Harlow test is that it places an obligation on criminal justice agen-
cies to inform their officers of new cases that establish constitutional rights. Moreover, agencies must
update their manuals or guidelines to reflect decided cases not only from the United States Supreme
Court but also from federal courts in their jurisdiction.

1. Good Faith Defense Not Available to Agencies

Although the good faith defense articulated in Harlow is available to government actors sued in their
individual capacities, the defense does not extend to the government agencies themselves. In Owen
v. City of Independence,® the U.S. Supreme Court held that a municipality sued under § 1983 can-
not invoke the good faith defense. Stating that individual blameworthiness is no longer the acid test
of liability, the Court said that “the principle of equitable loss-spreading has joined fault as a factor in
distributing the costs of official misconduct.”* The decision concluded thus:

The innocent individual who is harmed by an abuse of governmental authority is assured that he
will be compensated for his injury. The offending official, so long as he conducts himself in good
faith, may go about his business secure in the knowledge that a qualified immunity will protect him
from personal liability for damages that are more appropriately chargeable to the populace as a
whole.%”

The decision should concern probation and parole agencies because it suggests that, where
agencies have violated constitutional rights of probationers or parolees, those agencies may not be
let off the proverbial hook as readily as the government actors themselves. One way of looking at
this holding is that individual officers may be excused for violating constitutional rights if they did not
(and could not have) known better, but agencies will be held liable. The Owen Court, in fact, hoped
that the threat that damages may be levied against the city might encourage those in policymaking
positions to institute internal rules and programs designed to minimize the likelihood of unintention-
al infringements on constitutional rights. In addition, the Court anticipated that the threat of liability
ought to increase the attentiveness with which officials at higher levels of government supervise the
conduct of their subordinates.

B. The Probable Cause Defense, but Only in Fourth Amendment Cases

The second defense in § 1983 discussed in this chapter is the probable cause defense. It states
that the officer is not liable in cases where probable cause is present. It is a limited type of defense
because it applies only in fourth amendment cases where probable cause is required for the proba-
tion or parole officer to be able to act legally. It cannot be used in cases alleging violations of other
constitutional rights, such as the 1st, 5th, 6th, or 14th amendments.
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In evaluating the availability of the defense to police officers who violated the Fourth Amendment

in the mistaken belief that they had probable cause to search and arrest, The Ninth Circuit Court of
Appeals held “that the officers are entitled to qualified immunity on this claim because a reasonable
officer could have believed that probable cause existed.”*

The Second Circuit Court of Appeals decision in the aforementioned Bivens case held the probable
cause defense operates as follows:

Therefore, to prevail the police officer need not allege and prove probable cause in the consti-
tutional sense. The standard governing police conduct is composed of two elements, the first is
subjective and the second is objective. Thus the officer must allege and prove not only that he
believed, in good faith, that his conduct was lawful, but also that his belief was reasonable. And
so we hold that it is a defense to allege and prove good faith and reasonable belief in the validity
of the arrest and search and in the necessity for carrying out the arrest and search in the way the
arrest was made and the search was conducted.®

This standard is lower than for the Fourth Amendment concept of probable cause, which is defined as

more than bare suspicion.... It exists when the facts and circumstances within the officers’ knowl-
edge and of which they had reasonably trustworthy information are sufficient in themselves to
warrant a man of reasonable caution in the belief that an offense has been or is being committed.*°

V. § 1983 AND STATE TORT CASES COMPARED

State tort cases (discussed in chapter 2) and § 1983 cases (discussed in this chapter) can be con-
fusing unless their basic features are identified. Table 3—1 presents a comparison of these two types
of lawsuits that are usually brought against probation/parole officers.

Table 3-1. Types of Lawsuits Brought Against Probation/Parole Officers

Federal (§1983) Cases

Based on federal law

State Tort Cases
Based on state law

Plaintiff seeks money for damages and/or policy change

Plaintiff seeks money for damages

Law was passed in 1871

Usually based on decided cases

Usually tried in federal court

Usually tried in state court

Only public officials can be sued

Public officials and private persons can be sued

Basis for liability is violation of a constitutional right or of a right secured
by federal law

Basis for liability is injury to person or property of another in violation
of a duty imposed by state law

“Good faith” defense means the officer did not violate a clearly established
constitutional or federal right of which a reasonable person should have
known

“Good faith” defense usually means the officer acted in the honest belief
that the action taken was appropriate under the circumstances
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SUMMARY

Civil liability cases in federal court are generally known as Section 1983 cases. Based on Title 42 of
the United States Code, § 1983, these cases need two requirements if they are to succeed. The first
is that the defendant acted under color of law; the second is that the violation must be of a consti-
tutional right or of a right given by federal (but not by state) law. There are a number of defenses in
Section 1983 cases, two of which are discussed in this chapter. The first is the good faith defense,
meaning that the officer is not liable unless he or she violated a clearly established statutory or
constitutional right of which a reasonable person would have known. This good faith definition in Sec-
tion 1983 cases is different from the good faith definition in state tort cases. The second defense is
probable cause, meaning that the officer is not liable if probable cause was present when the action
was taken. This defense, however, is limited only to Fourth Amendment cases and does not apply to
violations of any other constitutional right.

NOTES

1. Erika A. Swanson, Who Framed Roger Devereaux? Devereaux v. Perex, a Deliberate Indiffer-
ence Standard, and a Right not to be Framed in the Context of Child Sex Abuse Investigations, 77
Chicago-Kent L.Rev. 901 (2002).

2.42 U.S.Code, § 1983 (2006).

3. Act of Apr. 20, 1871, ch. 22; 17 Stat 13, (Also known as the Ku Klux Klan Act).
4.15 Am. Jur. 2d Civil Rights § 63 (Westlaw, July 2010).

5. Monroe v. Pape, 365 U.S. 167 (1961).

6. Morrissey v. Brewer, 408 U.S. 471 (1972).

7. Courts are famously reluctant to quantify “proof beyond a reasonable doubt” in terms of percent-
ages, but one commonly accepted definition is “the kind of doubt which people in the more serious
and important affairs of their own lives might be willing to act upon” (29 Am. Jur. 2d Evidence § 186
(Westlaw, July 2010)).

8. West v. Atkins, 487 U.S. 42, 49 (1988) (quoting United States v. Classic, 313 U.S. 299, 326 (1941).

9. Davis v. Murphy, 559 F.2d 1098, 1101 (7th Cir. 1977) (holding officers acted under color of state law
in provoking a fight because they were carrying guns and badges).

10. Steve Libby, When Off-Duty State Officials Act Under Color of State Law For the Purposes of
Section 1983, 22 Memphis S.U.L.Rev. 725 (1992).

11. Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 410 (1971).
12. Wilson v. Layne, 526 US 603, 609 (1999).

13. Cabrera v. Martin, 973 F.2d 735 (9th Cir. 1992); Hurt v. Philadelphia Housing Authority, 806 F.
Supp. 515 (E.D. Pa. 1992).

14. 15 Am. Jur. 2d Civil Rights § 77 (Westlaw, July 2010).
15. Chan v. City of New York, 1 F.3d 96 (2d Cir 1993).
16. Ancata v. Prison Health Services, Inc. 769 F.2d 700 (11th Cir. 1995).

17. Behrens v. Pelletier, 516 U.S. 299 (1996) 63C Am. Jur. 2d Public Officers and Employees § 398
(Westlaw, July 2010).

36  Civil Liabilities and Other Legal Issues for Probation/Parole Officers and Supervisors, 4th Edition




CHAPTER 3

18. Note, Decency and Fairness: An Emerging Judicial Role in Prison Reform, 72 Va.L.Rev. 841,
843 (1971).

19. Ackerman v. Putnam, 295 F.Supp 1023 (DC Pa) 1969).

20. Brooks v. Dunn, 376 F.Supp. 976 (DC Va 1974); Gahagan v. Pennsylvania Board of Probation
and Parole, 444 F.Supp. 1326 (DC Pa 1978).

21. Morrissey v. Brewer, 408 U.S. 471 (1972).

22. In re Garcia, 24 P.3d 1091 (Wash. Ct. App. 2001); Warner v. Orange County Department of Pro-
bation, 115 F.3d 1068 (2d Cir. 1997).

23. Herring v. Keenan, 218 F.3d 1171 (10th Cir. 2000).

24. See Greer v. Schoop, 141 F.3d 824 (8th Cir. 1998) (assumed without deciding the failure to warn
the parolee’s girlfriend of his HIV status was a constitutional violation; case decided on the ground
that such right was not clearly established at the time).

25.436 U.S. 658 (1978).
26.81 A.L.R. 549, at § 3 (Westlaw, October 2010).

27. Monell v. Department of Social Services, 436 U.S. 658, 691 (1978); see also T.Z. v. City of New
York, 635 F.Supp.2d. 152 (E.D. NY 2009).

28. Depew v. City of St. Mary’s, Georgia, 787 F.2d. 1496 (11th Cir. 1986).
29. 15 Am. Jur. 2d Civil Rights § 99 (Westlaw, July 2010).

30. Doe v. Leach, 988 P.2d 1252 (1999); Nichols v. Danley, 266 F.Supp.2d 1310 (D.NM 2003);
Will v. Michigan Dep't of State Police, 491 U.S. 58 (1989).

31. Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).
32. Anderson v. Creighton, 483 U.S. 635 (1987).
33. Fraire v. City of Arlington, 957 F.2d 1268 (5th Cir. 1992).

34. Bazan v. Hidalgo County, 246 F.3d 481 (5th Cir. 2001); Scallion v. Red River Parish, 2007 WL
496624 (W.D.La. 2007).

35. 445 U.S. 622 (1980).
36. Owen v. City of Independence, Mo, 445 U.S. 622, 657.
37. Owen v. City of Independence, Mo, 445 U.S. 622, 657.

38. Crowe v. County of San Diego, 593 F.3d. 841, 869 (9th Cir. 2010). See also 61 A.L.R.Fed. 7, at §
2[a] (Westlaw, October 2010).

39. Bivens v. Six Unknown Named Agents of Fed. Bur. of Narc., 1972, 456 F.2d 1339, 348 (2d. Cir.
1972).

40. Brinegar v. U.S., 338 U.S. 160, 175-176 quoting Carroll v. United States, 267 U.S. 132, 162 (1925).

Civil Liability Under Federal Law: § 1983 Cases

37







CHAPTER 4

LEGAL REPRESENTATION,
ATTORNEYS’ FEES, AND
INDEMNIFICATION

INTRODUCTION
I. LEGAL REPRESENTATION

A. In Civil Liability Cases
B. In Criminal Liability Cases

Il. ATTORNEYS’ FEES

A. In State Tort Cases
B. In § 1983 (Federal) Cases

11l. INDEMNIFICATION IN CASE OF LIABILITY

IV. LEGAL REPRESENTATION, ATTORNEYS’ FEES, AND INDEMNIFICATION IN TWO
STATES: TEXAS AND KANSAS

A. In Texas
B. In Kansas

V. PROFESSIONAL LIABILITY INSURANCE
VI. PRIVATIZATION OF PROBATION SERVICES
SUMMARY

NOTES







CHAPTER 4

INTRODUCTION

A probation/parole officer who faces a liability lawsuit filed under state or federal law has three
primary concerns:

Legal representation (i.e. who will represent me?).
Attorneys’ fees (i.e. who will pay for my attorney?).

Indemnification (i.e. who will pay for the monetary damages that may be imposed if | am found
liable?).

These three topics are discussed below in the light of historical and recent statutes and case law,
and of findings from an extensive survey which was distributed to the offices of attorneys general na-
tionwide in the early 1980s for the first edition of this monograph. To our knowledge, no other survey
or study has been conducted specifically on these issues with regard to probation/parole officers. The
survey results are more than a quarter century old; hence, the discussion of these topics cites updat-
ed statutes, case law, and other reliable documentary sources in order to provide the most current
available information.

. LEGAL REPRESENTATION

States differ in their statutes and guidelines that determine what types of acts of probation or parole
officers a particular state will defend. In general, states are more willing to provide legal assistance

to state employees who are sued in civil cases, rather than those who are named as defendants

in criminal cases. All states in the survey covered civil actions, at least some of the time, for both
probation and parole officers. However, a substantial percentage of states indicated that they would
not provide legal representation for a state employee defendant in all types of civil suits. Many states
have limited the types of civil actions for which a state will provide legal representation for defendants
who are sued in their capacity as state employees.

A. In Civil Liability Cases

Most states set few limitations on the types of acts that they will defend in civil suits. Generally, the
parole or probation officer’s act or omission must occur within the scope and course of their employ-
ment. “Scope and course of employment” is defined by each state. In addition to the “scope of em-
ployment requirement; some states additionally require that the officer must act in “good faith.” The
term in “good faith” is not well-defined in state tort law, and its definition varies from state to state. In
some states good faith means “not grossly negligent.” In other states, it means that the officer has not
violated a state law or rule. Furthermore, some states hold that an officer is “not grossly negligent”

if an officer acts with the honest belief that his or her action was proper and appropriate under the
circumstances. By contrast, the definition of “good faith” in § 1983 case law for suits filed in federal
courts is clear— it means that the officer will not be held liable unless he or she violated a clearly
established statutory or constitutional right of which a reasonable person would have known.

The meaning of “gross negligence” also differs between states and judicial jurisdictions, but in
general “...most courts consider that ‘gross negligence falls short of a reckless disregard of the
consequences, and differs from ordinary negligence only in degree, and not in kind.”' The lack of a
clear definition of the term as compared to “negligence” presents a difficult hurdle for plaintiffs and for
defendants to overcome.

In many states, if an officer’s behavior is within state guidelines, the attorney general may serve as
the officer’s legal counsel in the lawsuit. Other states have no other provisions for the defense of
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state employees. In some states, however, if the particular act comes under an applicable insurance
policy, the insurer’s counsel may undertake the defense; but reliance on such a policy may be risky
if the policy limits of liability payment are unrealistically low. In these instances, insurance compa-
nies will sometimes pay the monetary limit of the liability policy as part of a settlement, in or outside
of court, in lieu of preparing a suit for defense at trial. Settlements between the plaintiff(s) and the
defendant(s) can be less expensive are often made in order to avoid the expensive processes of a
lawsuit and trial.

Once a case is settled, it is possible that probation or parole officers inherit the risks of personal
exposure and responsibility for the balance of a claim against them. This means that the officer will
have to pay personally any remaining balance of monetary awards that were not paid under the set-
tlement. In either case, the reputations of the officer and the agency will be damaged by having been
held liable in a civil liability case, even if the case could have been won at trial. Public and political
support for probation and parole officers, agencies, and the issues that are important to the opera-
tions of these entities can wane in the aftermath of severe cases in which liability was incurred by an
individual’s or agency’s act or omission.

Some states permit outside lawyers to be hired at state expense to defend a state employee. These
states usually allow reimbursement by the state or agency for lawyers’ fees and court costs if the
employee wins the suit after the state’s attorney general’s office has refused to defend the officer. On
the other hand, according to the survey results, at least three states require that if the state does un-
dertake the defense of the officer and the individual is found to have acted in bad faith, and thus held
liable, the officer may have to reimburse the state for associated fees and costs. Thus, there are un-
certainties involved in obtaining legal representation for state officials, and officers should be familiar
with the laws and guidelines set forth by the state and local jurisdiction in which they are employed.

The attorney general’s office has considerable discretion in whether to undertake the defense of an
officer who is named as a defendant in a civil suit. Most states’ statutes (see e.g., New Jersey? and
North Carolina®) provide that the attorney general is obligated to provide legal assistance to state em-
ployees unless the employee’s act or omission was (a) outside the scope and course of employment;
or (b) involved actual fraud, actual malice, corruption, or willful misconduct; or (c) the defense of the
employee would create a conflict of interest within the state; or (d) the defense of the act would not
be in the best interests of state.

In civil liability cases in which the attorney general’s office refuses to defend a probation or parole
officer, the officer will need to obtain private legal counsel. As of the time of the survey for the first
edition of this book, only two states, California and Vermont, had procedures for appealing the state’s
refusal to defend the officer; and only California required a judicial determination as to whether the
state employee was statutorily entitled to legal assistance by the state.

As stated earlier, it is imperative that probation and parole officers familiarize themselves with their
state’s statutes and case law concerning the topics presented in this book. It has been more than 25
years since the survey upon which this book is based was administered and it is more than likely that
a state’s statutes, case law, and guidelines have changed since that time. For example, New Jersey
now has guidelines on the appeal ability of the state’s refusal to defend an employee in a civil liability
suit. The Supreme Court of New Jersey recently held that judicial review of a refusal by the attorney
general to defend a state employee under the State Tort Claims Act is appropriate, but that the attor-
ney general’'s decision should not be reversed by a court unless it finds that the refusal is “...arbitrary,
capricious or unreasonable or it is not supported by substantial credible evidence in the record as a
whole.™

The fact that a state refuses to defend the officer could serve to prejudice a judge or jury, if this
information is admissible as evidence in a legal proceeding. However, according to the survey, with
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the exception of Maryland, Oklahoma, and Oregon; the majority of states made no provision for
barring at trial the evidence of the state’s refusal to defend a its employee. Such evidence could be
damaging to the state employee’s defense because of the implication, whether warranted or unwar-
ranted, that the state’s refusal to defend was due to the act or omission being outside the scope and/
or course of the officer’s authority or duty, or some other adverse statutory exception for denial of
representation.

B. In Criminal Liability Cases

Criminal liability cases present a different matter if the probation or parole officer is allegedly involved
in a criminal act or omission. In the survey, almost half of the states did not undertake a defense of
an officer in cases of criminal liability. In many states, the state prosecutes the officer if the charges
involve criminal liability; thus the state would be unable to provide a defense due to a conflict of inter-
est between itself and the state employee.

Survey responses from several of the states indicated that state legal representation is at the discre-
tion of the attorney general’s office, barring conflict of interest. Other states responded that the situa-
tion (i.e. a parole or probation officer sued in a criminal case) had never arisen and that their policies
on this matter were unclear. Hence, very few states in the survey unequivocally indicated that the
state would undertake the defense of an officer if the case were a matter involving criminal liability.

Il. ATTORNEYS’ FEES

The discussion of the rules and guidelines for assessing and awarding attorneys’ fees in civil liability
cases is addressed under two distinct headings (a) fees in state tort cases and (b) fees in § 1983
cases. The rules and guidelines for state cases differ from state to state, and are generally different
from those for federal cases. The rules and guidelines related to attorneys’ fees for § 1983 cases filed
in federal courts are extensive. There are several state and federal sources of information upon which
the discussions below are based: statutes, case law, and codes of procedure and evidence. For
instance, each state has its own procedural and evidentiary rules which may or may not be modeled
on the federal rules of evidence or procedure.

A. In State Tort Cases

The general rule in state tort cases is that each party pays attorneys’ fees regardless of which party
prevails at trial. For example, a probationer may file a state tort lawsuit against a probation officer.
The probation officer is responsible for paying her own attorney’s fees whether she wins or loses the
case. The probationer would also have to pay his or her own attorney’s fees. However, in a few states
this general rule may not apply. In the event that the defendant probation or parole officer loses the
case, the court may order the defendant probation or parole officer to pay plaintiff’s attorneys’ fees.

It is important to note that the rules of assessing and awarding attorney’s fees may not apply in cases
that are settled outside of the court without a trial or are not pursuant to a consent decree. During the
mediation or arbitration processes of determining a settlement, the parties to the lawsuit are free to
fashion the terms of the settlement and to determine the amount of fees, if any, and who should pay
them.®

B. In § 1983 (Federal) Cases

The rules and guidelines in § 1983 cases filed in federal district courts differ from those that apply
to state tort cases. In 1976, Congress passed the Civil Rights Attorney’s Fees Awards Act of 1976
(42 U.S.C. § 1988). This legislation permits a court to award attorney’s fees to the prevailing party in
some types of federal civil rights suits. The Attorney’s Fees Act provides in part:
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In any action or proceeding to enforce a provision of Sections 1981, 1982, 1983, 1985, and 1986
of 42 U.S. Code . .. or Title VI of the Civil Rights Act of 1964, the Court, in its discretion, may
allow the prevailing party, other than the United States, a reasonable attorney’s fee as part of the
costs....5

Prior to the passage of this act, an award of attorneys’ fees was relatively rare due to the “American
Rule] or “loser pays” rule, which required each party to pay their own attorney’s fees and expenses.”
The passage of the Attorney’s Fees Act made it more likely that a prevailing party in a federal civil
rights suit can collect attorney’s fees, thus making such suits more attractive to lawyers.®

Section 1988(b) authorizes an award of attorney’s fees to the “prevailing party” in a federal action.
There are two points to consider here.® First, a prevailing pro se plaintiff is never entitled to attorney’s
fees because a pro se litigant is not represented by an attorney. This applies to attorneys who choose
to represent themselves as a party to a lawsuit.” Second, prevailing defendants should not be per-
mitted to recover attorney’s fees."

Generally, in a §1983 case, party prevails when the court has awarded some actual relief on the
merits of a claim in which the legal relationship of the parties has been altered. It is not enough that
the lawsuit was a catalyst that caused a losing party to alter its conduct toward the plaintiff,’® there
must be a “material alteration of the legal relationship of the parties necessary to permit an award of
attorney’s fees”'* as a result of a court’s judgment on the merits of a case or a court-ordered consent
decree.

For example, in Maher v. Gagne™ an award of fees was been found appropriate even where the
parties avoided a trial and reached a voluntary settlement under a consent decree agreement. Fur-
thermore, the U.S. Supreme Court said that attorney’s fees may be awarded when a party prevails in
a consent decree with no judicial determination that federal rights have been violated.'® This means
that even if the case is settled out of court, the defendant may be made to pay attorney’s fees. Even
if the plaintiff does not succeed on all the issues of the case, he or she can still be the “prevailing
party” for the purposes of § 1988.17 A defendant who does not actually “lose” a case can thus be
required to pay the plaintiff’s attorneys’ fees. Moreover, the governmental agency or unit that em-
ployed the individual sued can be ordered to pay the attorney’s fees, even though it is not a named
defendant.®

Under this act, prevailing probation/parole officers may also be awarded attorneys’ fees but not on the
same basis as prevailing plaintiffs. A plaintiff is usually awarded fees because he or she is found to
have won the suit."® A defendant such as a public employee, however, must not only “win”; he or she
must show that the plaintiff’s suit was frivolous, unreasonable, or unfounded.?’ The law, therefore,
tends to favor the person bringing a lawsuit against the probation/parole officer. Although this may be
harsh to government officers, it is not surprising because the law was designed to deter unconstitu-
tional actions by government agencies and officers.

The application of the Attorneys’ Fees Act was expanded in a 1980 case. Originally, §§ 1983 and
1988 were only applied to violations of constitutional rights. However, in Maine v. Thiboutot,?' the U.S.
Supreme Court determined that individuals could sue for violations of any citizens’ rights created un-
der any federal statute. Furthermore, the Court ruled that prevailing plaintiffs could recover legal fees
from the losing party. This decision has served to provide individuals with further means of bringing
suit under federal law beyond civil rights in areas such as the administration of federal programs. Pro-
bation and parole agencies that participate in federal programs (e.g., programs that provide grants to
the agencies) can potentially be subjected to lawsuits under § 1983, if they violate federal laws appli-
cable to these programs. The probation and parole agencies may also have to pay attorney’s fees for
the other party if the agencies lose the lawsuit. In these cases, attorney’s fees are awarded when the
individual bringing the suit prevails over the agency.
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Lower federal courts had adopted ambiguous standards for determining the appropriateness of a fee
award. The U.S. Supreme Court clarified the standards in Hensley v. Eckerhart by holding that any of
the following factors can be considered in calculating the “lodestar” or reasonable amount of attor-
ney’s fees that can be awarded by a court:®

The time and labor required by the attorney.

The novelty and difficulty of the legal questions presented.

The skill required to perform the legal services.

The preclusion of other employment by the attorney due to acceptance of the case.
The customary fee in the community.

Whether the fee is case fixed or contingent on winning the case.
Time limitations imposed by the client or circumstances.

The amount involved and the results obtained.

The experience, reputation, and ability of the attorney.

The undesirability of the case.

The nature and length of the professional relationship with the client.
Awards in similar cases.

Although no research is currently available, it can be surmised that awards of attorney’s fees to the
prevailing party may have encouraged plaintiffs to file cases under § 1983, instead of under state tort
statutes. Attorneys are more likely to accept cases for which they can collect fees. In addition, case
law shows that the attorneys’ fees awards in some cases may grossly exceed damages awarded to
plaintiffs. In one case, the Federal Court of Appeals for the Eleventh Circuit awarded $162,209.50

in attorneys’ fees and court costs in a case involving a police officer even though the damage award
was only $500 in compensatory and $10,000 in punitive damages.?® In another law enforcement
case, the Federal Court of Appeals for the Ninth Circuit upheld an award of $66,535 in attorneys’ fees
to a plaintiff who was awarded only $1 in damages.?* In yet another case, the Federal Court of Ap-
peals for the Fifth Circuit approved the award of $5,000 in attorneys’ fees for a $1 award of nominal
damages.?® The $5,000 attorneys’ fees award, however, was reversed by the United States Supreme
Court on appeal which held that although plaintiff was a “prevailing party,” in cases such as this one,
the “only reasonable fee is usually no fee at all.”*®

lll. INDEMNIFICATION IN CASE OF LIABILITY

Who will pay for the damages and costs assessed and ordered by the court when employees are
found liable for their actions? A majority of the states provide for indemnification or reimbursement
for civil damages assessed against agency employees as a result of a lawsuit.2” However, there is
considerable variation in the amount that states and their agencies are willing to pay.2® Some states
set no limit on the amount of money they will pay in a suit against a state employee, yet the majority
of states set some monetary limit.2° In addition, conditions under which the state will pay also vary
and are sometimes ambiguous. If the court awards the plaintiff an amount larger than the maximum
allowed by the state, the employee will likely have to pay the difference. States, therefore, range
from paying nothing to possibly paying an unlimited amount of the award on behalf of a probation or
parole officer. Generally, the state will pay a partial or entire award if the probation or parole officer
acted within the scope and course of his or her authority.®°
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Although most states provide some form of indemnification for officers who are sued, this does not
mean that the state will automatically indemnify a probation or parole officer in every case. The ma-
jority of states will help pay the judgment only if the act on which the finding of liability is based was
“within the scope of employment.” The definition of this phrase may differ across jurisdictions.

For procedural purposes, an important question is: Who determines if good faith is binding for pur-
pose of eligibility for indemnification? The determination is made by the state attorney general, the
court, or the state agency. In some states, the court decision states whether the employee acted in
bad faith. If, however, the state makes a pretrial investigation to determine if the employee is eligible
for state legal representation, the result of that investigation could potentially bind the state to indem-
nity, even if a subsequent court decision on the case finds that the employee had not acted in good
faith. In some states, the steps for determining good faith are unclear. In the survey, some states
indicated that, with respect to probation/parole officers, such a case had not been decided. In other
states, only the matter of “scope of employment” must be determined without consideration of the
broader issue of the presence or absence of good faith.

The survey also indicated that there are jurisdictions which, by law, exempt officers from liability

in state tort cases. Other jurisdictions specifically provide that plaintiffs must sue the government
employer, not the officer, in tort cases. For example, the Federal Tort Law Claims Act waives immu-
nity for the federal government, but not for its employees, and in effect, states that in tort cases the
government, not the officer, is to be sued.?' The Federal Employees Liability Reform and Tort Com-
pensation Act of 1988, also known as the Westfall Act, grants federal employees, with few excep-
tions, absolute immunity from civil liability for wrongful or negligent acts committed while acting under
the scope of employment.® By contrast, in § 1983 cases, the officer is to be sued, not the federal
government.®

In summary, a probation/parole officer who is sued in his or her official and/or individual capacity
faces an array of uncertainties. An officer’s request for legal assistance and representation by the
agency or the state may be provided, but is dependent upon his or her state’s statutes, and agency
rules and guidelines. If the state has provisions for indemnification, the officer be subjected to more
than one determination of good faith, in which “good faith” may or may not be a well-defined or
consistently applied term. Despite these inconsistencies, a court may rule against an employee by
negating a claim of good faith, which negates the employee’s claim of indemnification in turn. Even if
the officer is indemnified, not all fees and expenses may be covered, particularly in states that place
a limit on the amount of fees and awards for indemnification. Finally, whether the lawsuit is brought in
state or federal court is a decisive factor in whether indemnification will apply to the officer’s case.

IV. LEGAL REPRESENTATION, ATTORNEYS’ FEES,
AND INDEMNIFICATION IN TWO STATES: TEXAS
AND KANSAS

The law on legal representation, attorney’s fees, and indemnification varies from one state to another.
The laws of two states are summarized below to illustrate the differences that can occur between
states.

A. In Texas

In Texas, probation and parole officers are state officers for purposes of representation and indemni-
fication, although they are considered local employees for other purposes. Probation officers, known
as Community Supervision Officers, are employed by Community Supervision and Corrections

Departments.® These are local judicial agencies,* and the officers are generally paid by the county
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in which the court has jurisdiction, but funding for adult community supervision is also provided by
the Texas Criminal Justice Assistance Division.* The Texas Department of Criminal Justice (TDCJ) is
the state agency under which the Parole Division operates, thus, state parole officers are employees
of the state. There are two types of parole officers in Texas: (1) Institutional Parole Officers (IPOs),
and (2) officers who work in Field Operations. IPOs work with inmates in the Correctional Institution
Division of TDCJ, but are overseen by the Texas Board of Pardons and Paroles which is quasi-inde-
pendent state agency.*” The TDCJ Parole Division has oversight of field operations officers in state
regional offices who supervise parolees and individuals on mandatory supervision.®®

Chapter 104 of the Texas Civil Practices and Remedies Code contains the statutes that regulate

the state’s liability for the conduct of its public servants. Texas law provides that the state attorney
general’s office is obliged to defend employees in certain instances, and the state indemnifies
employees who are held liable.*® The state is required to pay damages, court costs, and attorney’s
fees adjudicated against employees.*® However, these laws apply only to an officer’s conduct if the
claims and damages are based on official acts or omissions in the course and scope of employment
as determined by the state attorney general’s office.*! The state will not indemnify if the damages are
the result of a “wilful or wrongful act or gross negligence.”*? When a civil lawsuit is filed against an
employee, the law further requires that the attorney general must be served and given an opportunity
to defend the suit, or notification must be given to the attorney general’s office within 10 days of the
date that the officer is served with notice that he or she is being sued.* Funds for defense of state
employees are appropriated to the attorney general from the General Revenue Fund and are used
for the attorney general to investigate, depose parties to the suit, conduct and respond to discovery
processes, prepare for trial, prepare exhibits and other evidence for trial, and for actual participation
at trial.*

Indemnification under Texas law is limited to specific amounts recoverable damages. State liability
for indemnification is capped at $100,000 to a single indemnified person and at $300,000 to multi-
ple indemnified persons if the liability resulted for a single occurrence made the basis of a lawsuit.*®
Payment of damages is limited to cases of personal injury, death, or deprivation of a right or privilege.
The state will also pay damages up to $10,000 for damage to property arising from a single occur-
rence.*® In the absence of statutory provisions to the contrary, it may be presumed that this covers
damages resulting from litigation in state and federal courts. It must be noted that nothing prevents
the state from paying monetary damages beyond the above amounts specified by law (unless pro-
scribed in the court decision), but the state’s obligation is limited to what state law provides. The indi-
vidual officer will have to pay the difference out of his or her own pocket, if there is no other insurance
contract or plan of statutorily authorized self-insurance.*”

B. In Kansas

A discussion of the structure of probation and parole in Kansas is somewhat complicated. Parole
officers are considered to be state officers employed by the Kansas Department of Corrections’ Com-
munity and Field Services Division.*® Thus, under state law, parole officers are eligible to be defend-
ed under the Kansas Tort Claims Act.*° Legal defense would generally be provided by the Kansas
Department of Corrections. Another complication in the structural issues in the Kansas probation
and parole systems is the role of Court Services within judicial branch of the state government at

the district court level. Court services officers have wide discretion and broad objectives from the
preparation of presentence investigation reports to supervision of felony and misdemeanant adult
and juvenile probationers.%° It is possible that court services officers could be shielded by absolute
immunity because they are carrying out functions at the behest of the judiciary as judicial agents, yet
Kansas case law gives little guidance in this matter.5!
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Although statutorily eligible for legal representation, the Kansas statute does not clearly delineate the
conditions, especially in state tort cases, under which a defense for probation, parole, or court ser-
vices officers would be provided by either the Kansas attorney general’s office, the specific county/
district in which the court services officer works, counsel from the private bar, or counsel for an insur-
er.%2 |f there is an insurance contract, claims against the state or an employee acting within the scope
of employment can be compromised or settled by the attorney general, subject to the approval of the
state finance council as delegated by the legislature, or by the legislature itself, if it is in session.®
The chasm between the probation and parole officers in the executive branch and the court services
officers in the judicial branch presents a challenge in determining which of the Kansas statutes apply
to whom and under what circumstances they may be applicable.

By and large, the Kansas attorney general’s office will provide representation for any state employee
sued in a state tort claims case or in a federal court in a case involving civil rights claims.>* In either
instance, the statute requires that the employee must request legal defense within 15 days of receipt
of service of process or a subpoena by filing the request with the attorney general’s office.*® Refusal
to provide a defense may occur under any one of the following conditions: (1) the act or omission
was not within the scope of employment; (2) the employee acted or failed to act because of actual
fraud or actual malice; (3) the defense of the action by the governmental entity would create a con-
flict of interest between the governmental entity and the employee; or (4) the request was not made
in accordance with Kansas Statute Annotated § 75-6108(e).%®

Legal defense for community corrections officers is a bit more complicated. In Kansas, the Com-
munity Corrections Section is under the auspices of the Department of Corrections’ Division of
Community and Field Services.%” Unlike their parole officer counterparts, the community corrections
structure and services are established either by single counties or interlocal agreements between
multiple counties, thus making probation officers employees of a county or consortium of counties.®®
While funding for such programs is provided by grants from the Kansas Department of Corrections
and/or the Kansas Juvenile Justice Authority, officers are generally considered to be employees of
the county or counties who established the programs.>® Thus, legal representation would generally
be provided by the county entities involved or through liability insurance carried by the county as
permitted by Kansas law.

The Kansas Tort Claims Act sets cap of $500,000 for any claims related to a single occurrence or ac-
cident.®° The Kansas statute does not permit liability for punitive or exemplary damages, or for inter-
est accrued prior to an order of final judgment as long as the employee was acting within the scope
of employment.®' Payment of damages assessed by compromise, settlement, or final judgment of a
court, and costs to defend an action, is rendered by the attorney general from a the state treasury’s
tort claim fund, whether in a state tort claims action or civil rights action under United States laws.52
Kansas statutorily permits government entities and interlocal cooperative entities to purchase insur-
ance from a company or an association for state tort claims or any civil right actions.®® The insurance
contract is allowed to exceed the $500,000.00 statutory cap on damages.®

Each set of circumstances is different and indemnification arrangements vary from one Kansas ju-
risdiction to another, so it is important that the probation officer ascertain the particular arrangement
that applies to his or her local jurisdiction or interlocal cooperative agreement. Incidentally, Kansas
law prohibits the introduction of evidence at a trial in a civil rights case that an employee may be
indemnified by the government and a mistrial shall be declared if this evidence is admitted.5®

Indemnification for state officers is permissible in Kansas for injury or damages proximately caused
by an act or omission of the employee acting within the scope of his or her employment provided
that the employee acted in good faith and without actual fraud or malice.®® The employee will not be
indemnified, however, for any punitive or exemplary damages, or for any costs, judgments, or settle-
ments that are paid through an applicable contract or policy of insurance.?’ It is a statutory imperative
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that the employees cooperate in good faith in the defense of the claims against them, because not
doing so can preclude indemnification.

V. PROFESSIONAL LIABILITY INSURANCE

Since public employees in many states might not be able to obtain legal representation or indemni-
fication if they are sued, professional liability insurance for probation and parole officers becomes
attractive. It is a necessity in high-profile professions like medicine and law where practitioners pay
their premiums out-of-pocket. Although no recent figures are available, in the survey for the first edi-
tion of this publication, a minority of states (30 percent) had purchased this insurance for probation
and parole officers. The purchase of insurance is likely to depend on the standards for the immunity
doctrine in a particular state or jurisdiction. It may also depend on statutes legally authorizing the
government unit or agency to purchase insurance, as authorization to purchase insurance policies
must exist prior to taking such action. Ultimately, there is always the issue of who pays the premium.
Some states may prohibit the payment of a professional insurance premium with public funds.

Insurance for public employees is sometimes rejected for fear it might encourage the filing of lawsuits
by citizens against public servants. It may also be assumed that the amount of damages awarded
could increase if a judge or the jury becomes aware that the costs would be borne by an insurance
company rather than by an individual employee or governmental agency or other entity. In many
jurisdictions, however, insurance ownership or governmental indemnification cannot be mentioned at
a trial or during a hearing. It could be argued that if insurance coverage is available, the public would
be better served, in that public employees would be more inclined to fulfill their duties if their con-
cerns about personal liability were diminished for acts performed in good faith in the scope of their
authority and employment.

Within the scope of the survey results, liability insurance appears to be desirable in jurisdictions
where state legal representation or indemnification is uncertain or nonexistent. Insurance policies,
however, cover only acts performed within the scope of employment and may require a demonstra-
tion of good faith. In jurisdictions that do not permit or provide liability insurance, agencies can at-
tempt to influence legislative initiatives for the modification of statutes and policies so that insurance
for agency employees can be obtained with public funds.

VI. PRIVATIZATION OF PROBATION SERVICES

In an era of budget deficits and shrinking revenue sources, state and local governments have
increasingly turned to private contractors for the provision of probation services.®® For example, Geor-
gia statutes allow the state to contract most of its probation services to a single private contractor.®®
Other states, such as Missouri, Alabama, Arkansas, Florida, Utah, and Tennessee, also have state
statutes that permit privatization of probation supervision services.” In the early 2000s, 10 states
used private probation agencies to provide supervisions assistance and 10 others contracted with
private agencies which had the primary responsibility for supervision of misdemeanants and low-risk
offenders who were serving probation under court order.”* Generally, states require that private pro-
bation companies carry general liability insurance. However, Missouri does not statutorily require the
private companies to carry liability insurance” which leaves those companies which operate without
adequate insurance susceptible to litigation and leaves open questions about legal representation,
attorney’s fees, and indemnification for the entity’s probation officers, agents, and other employees.
Moreover, a state’s tort claims statutes may not be a proper vehicle for addressing or redressing
claims in a suit against a private probation officer.
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Because § 1983 applies to persons acting “under color” of state law, if a state has contracted with a
private probation company for the provision of services, § 1983 applies to those private parties which
act jointly under contract with the government to perform functions that were traditionally and exclu-
sively in the government’s sphere.” For the purposes of § 1983, private probation officers are state
actors and are required to uphold the constitutional requirements for handling probationers.™ Case
law is still developing with regard to privatization of probation services and officers are well-advised
to stay abreast of statutory and case law developments within their jurisdictions.” Probation officers
employed by private entities which have contracted with a state or local jurisdiction to provide ser-
vices will need to consult with their employers for answers to the questions of legal representation,
attorney’s fees, and indemnification.

SUMMARY

Legal representation, attorney’s fees, and indemnification are real concerns of probation and parole
officers in cases involving civil liability. The survey for the first edition of this monograph shows that
modes of representation and indemnification vary greatly among states, ranging from guaranteed
representation or indemnification to no formal policy whatsoever. Most states that provide repre-
sentation do so in civil cases only, whereas others include criminal cases as well. The Civil Rights
Attorney’s Fees Awards Act of 1976 allows courts to award fees to the prevailing plaintiff in a civil
rights lawsuit. There is a paucity of policy as to who pays these fees and there is no standardization
between and, sometimes, within; states as to who is entitled to be represented and/or indemnified by
the state. The problem is compounded where counties, parishes, and municipalities are considered.
Professional liability insurance provides protection to probation and parole officers, but inherent prob-
lems remain, such as: (1) who pays the premium, (2) will it increase the number of lawsuits filed, and
(3) is an insurance company is available and/or willing to underwrite the policy? Each state and local
jurisdiction must take responsibility for educating and training their probation and parole officers so
that they will be prepared to act promptly and properly if they are named as a party in a lawsuit that
may expose them to civil liability.
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CHAPTER 5

INTRODUCTION

Presentence and preparole investigations and reports are important for several key functions in the
criminal justice system. First, the presentence investigations and reports (PSIRs) assist judges in
determining the type and length of sentence that an offender will serve. Probationers are usually
supervised by the courts through probation offices under the judicial branch of government. PSIRs
are used to determine the terms and conditions of probation or parole. PSIRs may also be used by
judges to assess the monetary amounts for fines and victim restitution. Preparole investigations and
reports (PPIRs) assist parole boards and commissions in deciding whether an offender should re-
main incarcerated, or be placed on supervised release. Parolees are generally supervised by a state
board or commission under the executive branch of government. PPIRs are used by decision makers
to fashion the terms and conditions of an inmate’s parole release (e.g., community supervision, day
reporting center, halfway house, electronic monitoring).

Another essential criminal justice function is that PSIRs contain information about criminal history
and risk assessments that are used by state correctional facilities and the federal Bureau of Prisons
for classification purposes to determine an inmate’s security level, to decide where an inmate should
be housed, and to assess program assignments. Information in the PSIR can assist agencies in
assigning an offender to a minimum, medium, maximum, or super-maximum facility.

A third function of the PSIR and the PPIR is their use in decision-making about victims. Victims
have certain rights conditioned by the information contained in an offender’s report (e.g., the right

to a court-ordered temporary or permanent restraining order against a perpetrator or the right to be
present at a parole hearing). Furthermore, these reports can help victims’ services personnel assess
the crime victims’ entitlement to and needs for services.

Offenders do not lose all of their constitutional rights because of conviction, probation, confinement,
or parole; but they do have diminished rights. In other words, some basic constitutional rights are
retained, whereas other rights are curtailed depending on the severity of the crime, the type of
sentence received, and conditions of release. Presentencing and preparole processes may affect the
scope of an offender’s rights, therefore it is imperative for probation and parole officers to understand
the limits of an offender’s or inmate’s rights. In most states, the procedure, substance, and use of
PSIRs are governed by state law and procedural rules. The operation of PPIRs is often set by state
or federal agency policy. These divergent frameworks present complicated legal issues in any analy-
sis of the laws and rules that govern presentence and preparole investigations and reports.

Focusing on constitutional rights; state and federal statutes and rules; and agency policies, this
chapter discusses some of the central legal issues involved with the PSIR and PPIR. Federal and
state probation and parole officers should consult their agencies’ manuals, publications, memoranda,
and other official documents for more specific information about the laws, rules, and guidelines that
govern their actions with regard to any topic that is discussed in this chapter.

l. PROBATION PRESENTENCE INVESTIGATION
REPORT (PSIR) ISSUES

An examination of state court decisions shows that the states generally follow federal court deci-
sions in determining state use of PSIRs. Most federal cases are decided on due process grounds, a
constitutional issue, thus forcing the states to follow federal decisions. There are states which afford
defendants greater protections than those required by the federal courts, but state courts basically
rely on federal court decisions related to various PSIR legal issues. Although local rules and proce-
dures in a federal or state jurisdiction may vary, an examination of existing federal case law should
serve to identify the trends and patterns that most federal and state jurisdictions follow.
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A. Contents of a PSIR

At the federal level, the Federal Rules of Criminal Procedure require PSIRs to include information
about the defendant’s history and characteristics; including any prior criminal record, financial condi-
tion, and any circumstances affecting the defendant’s behavior that may be helpful in imposing sen-
tence or determining correctional programming and treatment.' The purpose of the PSIR is to help
the sentencing judge impose the most appropriate sentence by providing extensive information about
the defendant and, if customarily or specially requested, an informed recommendation by the proba-
tion officer. The report supports two contemporary concepts in the field of corrections. The first con-
cept is that rehabilitation is promoted by individualized sentences, and the second is that sentencing
disparity for the same or similar offenses should be reduced.? Because the stage of deciding guilt or
innocence occurs prior to sentencing, the United States Supreme Court has long held it reasonable
to allow a judge to exercise wide discretion as to what sources and types of information he or she will
rely on to determine an appropriate and lawful sentence.® However, a relatively recent U.S. Supreme
Court ruling in Blakely v. Washington* holds that a judge must distinguish between sentencing factors
and elements® of an offense when passing sentence because departures from sentencing statutes or
guidelines are questions of fact for a jury.

Empirical studies that have examined the utility of PSIRs indicate mixed results for the perceived val-
ue and use of the reports.® Scholars have given more attention to use of PSIRs by parole officers, but
the significance of the reports to defense attorneys has been understudied.” Given the importance of
the PSIR, the dictates of due process and fundamental fairness require providing defense counsel
access to the report. Attorneys may maintain that there is a distinct liberty interest involved at the
presentencing stage that does not always exist after sentence has been passed. However, a judge
may conduct an inquiry that is broad in scope and largely unlimited as to the types and sources of
information that he or she may consider in passing sentence.?

1. Federal Rules

Most states incorporate the requirements and exclusions used in the preparation of federal PSIRs.
These required and excluded elements will be explained in this section. Rule 32 of the Federal Rule
of Criminal Procedure (Rule 32) sets forth the requirements for sentencing and judgment in federal
cases. Among the provisions of Rule 32 are the required contents of a PSIR. After the U.S. Supreme
Court ruled in United States v. Booker® that United States Sentencing Guidelines™ were advisory and
not mandatory, the language of Rule 32 was altered to reflect the ‘Advisory Sentencing Guidelines.”"
Under Rule 32 the federal PSIR must include the following:

Identity of all applicable guidelines and policy statements of the United States Sentencing
Commission.

Calculation of the defendant’s offense level and criminal history category.
Statement of the resulting sentencing range and kind of sentencing available.

Identification of any factor relevant to either the appropriate kind of sentence, or the appropriate
sentence within the applicable sentencing range.

Identification of any basis for departing from the applicable sentencing range.

Rule 32(d)(2) lists the additional information that has traditionally been included in federal and state
PSIRs. For federal PSIRs, these items must include:

A defendant’s history and characteristics, including prior criminal history, circumstances affecting
the defendant’s behavior that may assist the judge in imposing sentence or in correctional treat-
ment programs.
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Information that assesses financial, social, psychological, and medical impact on any victim.

When appropriate, the nature and extent of nonprison programs and resources available to the
defendant.

Information sufficient to determine appropriate court-ordered restitution, if the law provides for
restitution to the victim or victims.

Results and recommendations of any study ordered by the court under 18 U.S.C. § 3552(b)."

Information relevant to the factors under 18 U.S.C. § 3553(a),™ and any other information that the
court requires.

Specification of whether the government seeks forfeiture under Rule 32.2 and any other provision
of law.

It is also important to be aware of exclusions under Rule 32(d)(3). Federal PSIRs under the rule must
not include

Any diagnoses that might seriously disrupt a rehabilitation program.
Any sources of information obtained in exchange for a promise of confidentiality.

Any other information that, if disclosed, might result in physical or other harm to the defendant or
others.

B. General Overview of the PSIR

Although most states base their PSIR on the content and exclusions set out in Federal Rule 32, state
statutes and state courts may require or permit a variety of information to be contained in or exclud-
ed from the PSIR. The probation officer must be aware of the state and local rules with regard to the
PSIR because jurisdictions vary. For example, case dismissals, or cases in which a defendant was
not convicted, may or may not be appropriate for inclusion in a PSIR. A determination for inclusion of
these types of criminal justice system contacts depends on the statutes and rules of a jurisdiction or
on the type of offense with which a defendant is charged. If the information is relevant to the offense
for which the presentence investigation is being conducted, then inclusion in the PSIR is likely per-
missible. Rules of evidence and the standard of proof of beyond a reasonable doubt, so important in
criminal trials, do not strictly apply to PSIRs. In fact, the preponderance standard is the basic stan-
dard for information included in a PSIR to satisfy due process requirements for sentencing." At the
very least, information in the PSIR “...should have a ‘sufficient indicia of reliability to support its prob-
able accuracy.”'® In U.S. v. Ramirez, the federal Fifth Circuit Court of Appeals held that the sentenc-
ing court may consider any relevant evidence contained in the PSIR, provided that the information
relied on has “sufficient indicia of reliability,” even if the evidence would be inadmissible at a trial.’”

The presentence interview is not an interrogation—it is a routine interview that is governed by stat-
utes, rules, and case law.” The Second Circuit Federal Court of Appeals found that there was no
violation of the Fifth Amendment where a defendant voluntarily wrote and then gave a letter to the
U.S. Probation Officer during an interview." There is no obligation to provide the Miranda warning to
a defendant prior to an interview for the purposes of preparing a PSIR because the defendant’s Fifth
Amendment right against self-incrimination is not triggered, unless the interview can be shown to be
coercive.?°

A defendant may object to the information contained in the PSIR. The probation officer should initially
attempt to resolve any disputes concerning the contents of the report, either with the defendant or
the defense attorney. If the officer is unable to resolve the issues, the defendant may file a motion to
object to the contents or a motion to correct any inaccuracies in the PSIR. If a motion is filed, gener-
ally the sentencing court will conduct a hearing and grant or deny the motion. If the court rules that
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the content must be amended or excluded, the probation officer who prepared the PSIR will amend
or remove the objectionable content and present the amended report to the sentencing court, the
government’s attorney, the defendant, and the defense attorney.

In Townsend v. Burke, 334 U.S. 736 (1948), the U.S. Supreme Court found that the sentencing court
relied on information that was “extensively and materially false.” This case illustrates that there is a
constitutional limit on the information that can be considered at sentencing. Rule 32(i)(3)(B) express-
ly directs judges to resolve factual disputes to assure that the disputed information is not considered
when assessing a sentence. Townsend and the Rule are especially relevant to the accuracy of infor-
mation contained in a PSIR. It is the responsibility of the probation officer to assess objectively the
veracity of the information contained in the report. In many jurisdictions, hearsay evidence and/or any
evidence illegally obtained by the police may be included in the PSIR,?' but judges usually stipulate
the kind of information that they want excluded from the report. Some states statutorily specify the
information that may be included in or excluded from the PSIR, whereas other states leave these
decisions solely to the judge.

1. Victim Information

After the passage of the Crime Victims’ Rights Act of 2004, all 50 states, the District of Columbia,
and U.S. territories have consented to some form of victim impact statement at sentencing.?® Most
states permit inclusion of a written statement in a PSIR. Federal PSIRs must include the written
statement. According to the National Center for Victims of Crime, victim impact statements may
include: (a) an itemization of any economic loss suffered by the victim; (b) an identification of any
physical injury or emotional damage to the victim, including the seriousness and permanence of inju-
ry or damage; (c) a description of any change in the victim’s personal welfare or familial relationships
as a result of the offense; (d) an identification of any request for medical or psychological services
initiated by the victim as a result of the offense; (e) a need for court-ordered restitution; and (f) any
other information required by the court and related to the effect of the offense on the victim.? In some
states the victim impact statement may also include a victim’s description of his or her views about
the offense and/or the offender, and the victim’s belief in an appropriate sentence.®

2. Hearsay
“Hearsay” is defined in Black’s Law Dictionary (9th ed., 2009) as:

testimony that is given by a witness who relates not what he or she knows personally, but what
others have said, and that is therefore dependent on the credibility of someone other than the
witness. Such testimony is generally inadmissible under the rules of evidence.... In federal law, a
statement (either a verbal assertion or nonverbal assertive conduct), other than one made by the
declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter
asserted.

Hearsay is not normally admissible in trials under the rules of evidence because the truth of the facts
asserted cannot be tested by cross-examination of the witness. Decided cases are clear, however,
that hearsay is not in and of itself constitutionally objectionable in a PSIR.26 Hearsay may be per-
mitted in a PSIR because the Federal Rules of Evidence concerning hearsay do not apply to the
investigation or preparation of the report.

The purpose of the report is to aid the judge in determining an appropriate sentence; hence, it is
important that the judge “not be denied an opportunity to obtain pertinent information by a require-
ment of rigid adherence to the restrictive rules of evidence properly applicable at trial.”*” In addition,
PSIRs are not restricted in their content to established fact.?® As the report is usually not compiled
by persons trained in the law; it is up to the judge to exercise both broad and proper discretion as to
the sources and types of information used to assist the court. This does not give the court unlimited
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discretion. The defendant is afforded an opportunity to rebut hearsay information that is claimed to
be false or inaccurate by objecting to the contents of a PSIR either verbally or by filing a motion to
object to the information in the report or a motion to correct inaccuracies.

3. Confrontation and Cross-Examination

Some jurisdictions allow the defendant to cross-examine the PSIR author or any experts that the
probation officer relied on for information contained in the report. The more damaging the informa-
tion may be to the defendant, the more likely it is that the court will permit cross-examination of the
officer who prepared the report or of the experts who provided the information. Jurisdictions vary in
restricting a defendant’s Sixth Amendment right to confront and cross-examine adversary witness-
es who are sources of inculpatory or other unfavorable information. Rulings in the Federal Court of
Appeals for the Fourth and Seventh Circuits have held that defendants have no right to cross-exam-
ine ex parte communications between probation officers and the court, because the officer is acting
as “the court’s neutral agent.”?® Similarly the Federal Court of Appeals for the Ninth Circuit has held
that cross-examination of probation officers is not allowed at pretrial conferences when the officer
merely “explains the basis for his or her recommendation without straying into the area of advocacy
or argument.”0

4. Criminal Record

A PSIR is not considered manifestly unjust simply because it contains a history of a defendant’s
prior arrests and/or charges.®' Information relating to prior criminal activity is usually considered
critical to the sentencing court and, therefore, is subject to mandatory disclosure by law enforcement
agencies for use in the PSIR. In U.S. v. Chaikin,®* a federal circuit court held that a sentencing court
may consider the evidence about a defendant’s criminal history and background beyond offenses
for which he or she has been convicted. This also includes evidence of charges or counts that have
been dismissed by the government. For the purposes of sentencing, 18 U.S.C. § 3661 (2010) states:
“No limitation shall be placed on the information concerning the background, character, and conduct
of a person convicted of an offense which a court of the United States may receive and consider for
the purpose of imposing an appropriate sentence.”

Can juvenile offenses be used in a PSIR? Can these offenses be used to enhance a sentence?
Some state jurisdictions allow juvenile records to be included in PSIRs. It is not clear at the federal
level whether juvenile offenses can be used to enhance a sentence for a current offense, and there
is some conflict in the federal circuit courts which leaves the question unanswered.® The laws and
rules of each state and federal jurisdiction, and the rules and guidelines of specific agencies, must
be consulted prior to making decisions about including or excluding juvenile records.

5. Suppressed Evidence

The U.S. Supreme Court under former Chief Justice William H. Rehnquist showed some disfavor
toward the exclusionary rule. This court-developed doctrine is derived from the Fourth Amendment.
The exclusionary rule prohibits information obtained in violation of the defendant’s Fourth, Fifth, or
Sixth Amendment rights to be used in a criminal trial as direct evidence of the defendant’s guilt. The
Rehnquist Court and the more recent Roberts Court have resisted efforts to extend the exclusion or
suppression of illegally obtained evidence to proceedings other than the trial itself. It is argued that
the rule suppressing illegally obtained evidence is justified by the need to deter police misconduct. In
cases where lower courts have held that the extension of the suppression remedy is not warranted,
the Supreme Court has said that additional deterrence of official misconduct cannot be obtained
without undue harm to the public interest.

The Federal Courts of Appeals have permitted the use of suppressed information once guilt has
been determined because the exclusionary rule does not routinely prohibit a sentencing court from
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considering illegally obtained evidence even though such evidence is inadmissible at trial.®* In sev-
eral federal circuit court cases, illegally obtained evidence of weapons and drugs that were excluded
at trial was permitted to be considered by sentencing judges.® However, some federal circuit courts
have placed an exception on the use of excluded evidence—if the evidence is being used specifically
to attempt to establish a more severe sentence, then it must be excluded.3¢

Probation officers should ascertain the current laws and rules in their jurisdictions with regard to
including excluded or suppressed evidence relevant to the current offense. They should also assess
the rules and guidelines for including excluded evidence from prior offenses, if this type of informa-
tion is available to them.

C. Disclosure

1. Disclosure to the Public in General

Rule 32 of the Federal Rules of Criminal Procedure does not permit a U.S. probation officer to submit
a PSIR to the court or to disclose the contents to any other person or entity until the defendant has
entered a plea of guilty or nolo contendere, or guilt has been adjudicated.® The Rule 32 exclusions
for the PSIR are also prevented from disclosure. These sections of the Rule do not apply if the officer
has obtained the defendant’s written consent to disclose.® The Rule does require the officer to dis-
close the PSIR to the defendant or the defendant’s counsel and to the government attorney no later
than 35 days prior to sentencing.®® A defendant may, however, waive this required minimum disclo-
sure period.*°

Although Rule 32(e) of the Federal Rules of Criminal Procedure sets the federal standard for release
of PSIRs to defendants, their attorneys, and the government’s prosecutors, it remains silent as to dis-
closure to various “third parties.” No statute or rule requires that PSIRs remain confidential after the
sentencing hearing has occurred.*' The general guideline is that a court may disclose information in
the PSIR, with the exception of the Rule’s exclusions, if the information was considered by the court
in determining a sentence.

Third parties are defined as persons or entities other than the courts, the Parole Commission, the
Bureau of Prisons, and probation officers. The general trend both at the state and federal levels has
been that PSIRs are confidential and not subject to third party disclosure. More recently several
Federal Courts of Appeals and a few states’ statutes, have addressed the possibility of disclosure to
persons outside the realm of the sentencing court.

A variation of the application of the Rule is found in a First Circuit Federal Court of Appeals case.*?
The court determined that a judge may both identify for the record and disavow any information not
relied upon, or may disclose those portions of the report that were relied upon for sentencing.

In 1995, the Federal Court of Appeals for the Fifth Circuit decided a third-party disclosure case in
United States v. Huckaby.*® Huckaby, a state district court judge in Louisiana, pleaded guilty to one
misdemeanor count of failing to file an income tax return for the year 1987. During the presentence
investigation, the probation office concluded that Huckaby had not filed any federal income tax re-
turns for nearly 12 years. The Internal Revenue Service estimated the total taxes owed by him for the
years 1981 to 1992 were approximately $146,311. The prosecution of this case was highly publicized
in the judge’s hometown of Shreveport, Louisiana. According to the trial court, Huckaby, his friends,
and some Shreveport officials and community leaders contended that Huckaby was being singled
out for prosecution because he was black and had risen to a position of power within the community.
The trial judge, apparently dismayed at these contentions, took the unusual step of filing the PSIR
into the public record. The judge then sentenced Huckaby to a 12-month term of imprisonment, a fine
of $5,000, and a 1-year term of supervised release. On appeal Fifth Circuit upheld the disclosure of
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the report, but required that the portion of the PSIR titled “Offender Characteristics,” the objections
of the defendant, and the probation officer’s responses to the objection be removed from the record.
The circuit court held that the compelling necessity of relieving racial tension, coupled with the need
for the revelation of facts found in the PSIR that would persuade the public of the defendant’s culpa-
bility, justified the disclosure of the PSIR in the public record.

The United States Supreme Court has not considered the failure or refusal to disclose the contents
of the PSIR as violative of constitutional rights. Most jurisdictions require disclosure of the report to
the government’s attorney, the defendant, and defense counsel under a state statute or court rule.
Caution is suggested here as these jurisdictions have various restrictions to access, such as limiting
the disclosure of the sentencing recommendation; diagnostic opinions; victim statements; information
obtained under the promise of confidentiality; and/or any information that, if disclosed, may harm a
third party. Discretion in these matters is most often left to the sentencing court.

2. Disclosure to the Defendant and Defense Counsel

During a U.S. probation officer’s interview with the defendant for the purposes of obtaining informa-
tion to be included in a PSIR, defense counsel is entitled to attend.** The Sixth Amendment provision
of right to counsel does not attach to presentence investigation interviews, but the defendant’s attor-
ney must be afforded notice and a reasonable opportunity to be present during the interview.*> The
Fifth Amendment provision against self-incrimination does not apply to PSIR interviews.*¢ Therefore,
a probation officer does not face civil liability when defense counsel has been notified and given an
opportunity to be present, but declines to attend an interview.*

Some state laws may provide that the PSIR, and in some instances the supporting documentary
information, be disclosed to the defendant’s attorney, rather than to the defendant directly. The defen-
dant does not have a right to information developed for use in the PSIR.* However, the sentencing
court must provide a written summary, or summarize for a review in chambers, any information ex-
cluded under the disclosure exceptions in Rule 32 if the court will rely on those facts to determine the
sentence.*® Counsel may be given access to the PSIR and supporting documents with instructions
not to disclose the contents to the defendant.®® Partial access that excludes information for reasons
other than those listed above is insufficient disclosure.®!

The defendant does not have a right under Rule 32 to have access to a codefendant’s PSIR.52 There
is a distinction in disclosure. If a coconspirator witness’ PSIR contains exculpatory material, that part
of the report must be disclosed to defendant’s counsel.®® On the other hand, if the PSIR informa-
tion is to be used only to impeach a coconspirator’s testimony, disclosure to defense counsel is not
required, unless there is a reasonable likelihood of affecting the outcome of a bench or jury trial.5*

3. Disclosure to Victims

Crime victims have a number of rights under the federal Crime Victims’ Rights Act (CVRA). The
discussion in this section is based on the federal CVRA.* Many states have their own crime victims’
right acts which are similar to the provisions of the Federal CVRA. Probation and parole officers must
have working knowledge of their state’s statutes and rules that pertain to crime victims’ rights.

Among the victims’ rights enumerated in the federal CVRA, are the right to be “...reasonably heard at
any public proceeding in the district court involving release, plea, sentencing, or any parole pro-
ceeding”®® The CVRASs definition of crime victim “means a person directly and proximately harmed
as a result of the commission of a Federal offense or an offense in the District of Columbia.”” The
CVRA does not specifically exclude misdemeanors or infractions, therefore it applies to any federal
offense.%® The act also states that the victim has “the right to be treated with fairness and with respect
for the victim’s dignity and privacy.®® The statute directs any United States Department of Justice per-
sonnel, including its officers and employees and other United States departments and agencies “...
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engaged in the detection, investigation, or prosecution of crime...’ to “make their best efforts to see
that crime victims are notified of, and accorded, the rights described in subsection (a) of the act.”®
Victims can also assert their rights under the CVRA independently.’' The CVRA directs the district
courts to “...ensure that the crime victim is afforded the rights” given to them under the act.®? Subse-
quent amendments to the CVRA can affect many stages of a federal criminal proceeding; therefore,
it is incumbent upon a probation officer to consult the current version of his or her jurisdiction’s CVRA
whenever a question of victims’ rights is in issue.®®

Section (d)(6) of the federal CVRA states:

Nothing in this chapter shall be construed to authorize a cause of action for damages or to create,
to enlarge, or to imply any duty or obligation to any victim or other person for the breach of which
the United States or any of its officers or employees could be held liable in damages.

The upshot is that no cause of action for damages is created by the CVRA. United States Probation
and Parole Officers cannot be sued for damages in a civil action for violation of a victim’s rights. This
does not mean that a court could not grant injunctive or declaratory relief in victim’s suit against an
officer. Potential claims against probation and parole officers can be brought under 42 U.S.C. § 10607
which requires government officials to provide certain types of services to crime victims.5 For exam-
ple, if a probation officer fails to notify the victim that he or she has a right to prepare a victim impact
statement for inclusion in the PSIR or if an officer does not treat the victim fairly and with respect for
the victim’s dignity and privacy, this statute permits a cause of action under its requirements.

Under the enforcement provision of the Federal CVRA pursuant to § 3771(d)(3), victims can assert a
violation of their rights under the CVRA by filing a motion for relief or writ of mandamus in the district
court where the defendant is being prosecuted. A writ of mandamus is “a writ issued by a court to
compel performance of a particular act by a lower court or a governmental officer or body, [usually]
to correct a prior action or failure to act.”® If the district court fails to permit the relief sought by the
victim, he or she can petition a Federal Court of Appeals which has jurisdiction over the district court.
This type of remedy does not include damages against the probation or parole officer for civil liability,
because an award of damages is not permitted by the CVRA.

The Supreme Court has rendered few decisions with regard to the CVRA, and none involving the
CVRA and disclosure of PSIRs (or for Preparole Reports). However, some U.S. Courts of Appeals
and Federal District Courts have ruled on this matter. These cases, either published or unpublished,
are discussed below. Case law is constantly in flux, so probation and parole officers must be aware
of current case decisions that are precedential and binding (published) or instructive (unpublished) in
their jurisdictions.

The Ninth Circuit Federal Court of Appeals affirmed a district court’s decision to deny a victim’s writ
of mandamus and found that neither the CVRA nor its legislative history supported a general right
for a victim to have access to a PSIR.% The Circuit Court agreed with the district court that the victim
failed to demonstrate that his reasons for requesting the PSIR outweighed its confidentiality under
the “ends of justice” test that is traditionally applied to such requests.

In an earlier case, the Ninth Circuit relied on the “compelling need to meet the ends of justice”
standard when it permitted third party disclosure of a PSIR to the estate of a deceased victim and to
the newspaper in California town.®” United States v. Schlette stemmed from the murder of a former
county district attorney by a man he had successfully prosecuted for arson some 30 years before the
murder occurred. Soon after the killing, the murderer committed suicide to avoid capture by the po-
lice. Although the court stated that it does not suggest that PSIRs should be released to third parties
routinely, it held that the unique nature of the case met the third party disclosure compelling needs
standard. Disclosure of the PSIR to the estate of the murdered man was based upon the estate’s
arguments that this information could not be acquired from any other source, and the estate needed
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disclosure in order to determine whether it had a cause of action for negligence based on the failure
of the probation office to warn the deceased of the threat posed to him by the murderer.%® The court
validated the newspaper’s assertion that disclosure would serve the public interest by informing the
public about the sentencing process, and thus met the disclosure standard. The interest in disclosure
asserted by the newspaper was found by the court to be rooted in the common law right to inspect
judicial records and documents.®®

In an unpublished opinion in the Fourth Circuit case of In re Brock,™ a district court denied a victim’s
motion requesting partial disclosure of several defendants’ PSIRs. The Circuit Court affirmed the dis-
trict court’s finding that the victim had been given sufficient documentation related to the defendants’
sentencing to prepare and file a victim’s impact statement. The victim had in fact filed the statement,
and the district court’s denial was not violative of the CVRA. The victim did not need the PSIR in
order to describe the impact of the crime.

An unpublished order of a federal district court in Texas noted that the CVRA does not require
disclosure of PSIRs to a victim, or other third party, unless a “compelling, particularized need for
disclosure” has been demonstrated.”* The CVRA does not require the disclosure of a PSIR, despite
its language that the government must use its “best efforts” to notify crime victims. Similarly, in an
unpublished order in a Connecticut federal district court, disclosure of a PSIR was denied to a multi-
ple victims who were members of a group of investment funds who requested additional information
about financial disclosures contained in the PSIR. The court found that the victims’ rights to “full

and timely restitution” under the CVRA may be satisfied by petitioning the government, but not by
obtaining the PSIR from the actual defendant.” The orders of the Texas and Connecticut courts were
recently cited in U.S. v. Coxton, a published order of a North Carolina federal district court.” The fam-
ily members of the victim of a fatal shooting were denied access to the defendant’s PSIR based on
the prior holdings of the U.S. Supreme Court, and on published and unpublished opinions and orders
of other federal district and appellate courts. The district court found that victim’s family had already
been afforded sufficient information regarding sentencing without the PSIR.

In In re Siler™ the Sixth Circuit Federal Court of Appeals distinguished between prior cases and the
Siler case which involved a petition for mandamus for disclosure of PSIRs eighteen months after
police officers were convicted of conspiracy to violate Siler’s civil rights. Siler sought the PSIRs in
pursuit of discovery in a civil case against the officers. The federal circuit court ruled that there was
no authority under the CVRA for the district court to release the PSIRs. The Siler decision stated
that PSIRs are not public records within the judicial system, but are instead confidential and handled
accordingly. Rule 32 does not authorize release of PSIRs to parties other than those specified in the
rule. Furthermore, information found in PSIRs is often available from other public sources. Siler failed
to show “special need” for release of the confidential nonpublic PSIR

It is apparent from the case law that disclosure of the PSIR to victims, their family members, or their
estates must clear high legal hurdles in order to be granted access to complete or partial disclosure
of PSIRs. Probation officers have a legal duty to protect the confidentiality of the contents of PSIRs
from breach. The report cannot be released to victims or related parties, unless the probation officer
is ordered by a court to disclose all or part of the report.

4. Disclosure to Other Government Agencies

After sentencing, the federal PSIRs are transmitted to the Federal Bureau of Prisons and to the
United States Parole Commission (USPC). Despite the abolition of federal parole, the USPC is still
a viable federal agency. The USPC currently has jurisdiction and responsibility for federal offenders
who committed offenses prior to November 1, 1987 and who are eligible for parole; certain District
of Columbia Code offenders, and Uniform Code of Military Justice offenders. Presentence reports
created by U.S. Probation Officers are still used by the USPC in making release decisions.”™
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The Federal Court of Appeals for the Second Circuit addressed the issue of third party disclosure

to other government agencies in United States v. Charmer Industries and Peerless Industries.™
Charmer involved disclosure of a PSIR prepared by the United States Probation Service to the Arizo-
na State Attorney General. The report contained information about defendant Peerless Importers, a
major wholesale liquor distributor that had entered a plea of nolo contendere in an antitrust case in
New York. The report was requested and sent, without prior judicial approval, to the Arizona Attorney
General who was preparing a liquor license revocation proceeding against a subsidiary of Charmer
and Peerless Industries, in conjunction with the Arizona Department of Liquor Licenses and Control.
The PSIR included financial data collected from Peerless, a description of the government’s conten-
tions against the company, and hearsay information from unidentified law enforcement officers. The
Arizona Attorney General inquired as to whether the PSIR could become part of the public record in
Arizona.

The Second Circuit court issued an injunctive order requiring the Arizona Attorney General to return
the PSIR to the district court along with all copies and extracts made of the report. The court further
prohibited the publication or use of any portion of the report that had not already been made publicly
available. The court reasoned that allowing public disclosure of PSIRs would “likely inhibit the flow

of information to the sentencing judge.””” The court stated that in order for a PSIR to be disclosed

to a third party, the party must make “a particularized showing of a compelling need.””® A third party
government agency must demonstrate that disclosure of the report is required “to meet the ends of
justice.™®

5. Disclosure to the Media

Although the case of United States v. Schlette discussed above is pertinent to the topic of disclosure
to the media, other cases have been decided by Federal circuit courts as well.

The U.S. Supreme Court’s construction and application of common law, the First Amendment, and of
the Freedom of Information Act (FOIA)®® have implications for release of PSIRs to the media.

The common law right of the media to inspect judicial records was the basis of the Seventh Circuit
court’s ruling on an lllinois newspaper’s request for a PSIR disclosure in United States v. Corbitt.®!
The case stemmed from the conviction of a former lllinois police chief of three counts of extortion
and racketeering. During the sentencing phase of the trial, the presiding judge imposed a lesser sen-
tence than was recommended in the PSIR, due, in part, to numerous letters written by public officials
seeking leniency for the former chief. Citizens of the town and the Board of Trustees, apparently dis-
concerted by the downward departure, expressed a strong interest in learning which public officials
had written letters. The Board of Trustees sent a letter to the sentencing judge asking for access to
the letters written by the town officials.

A newspaper covering the criminal trial moved to secure the release of the PSIR and the letters
relied upon by the judge in the downward departure from the guidelines at sentencing. The newspa-
per argued that the entire criminal proceeding was affected with a public interest and that the public
had an especially strong interest in learning what factors had persuaded the judge to impose what
was perceived as a lenient sentence. The Seventh Circuit allowed the release of the letters because
the defendant did not challenge the disclosure of the letters on appeal. However, the court denied
disclosure of the PSIR and held that the release of the report would not promote effective functioning
of the probation office. The court added that disclosure would constitute a hindrance to the probation
office’s performance of its obligation to provide the sentencing court with a comprehensive analysis
of the defendant’s character.®2 The court stated that the public’s interest in the Ninth Circuit's Schiette
case is of a “different order” than that of the public interest in this case.?®® Furthermore, the Seventh
Circuit court held that news organizations seeking access to a PSIR must make a substantial, and
specific, showing of need for disclosure before a court may allow public inspection of the report.8
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6. Disclosure to Other Third Parties

Rule 32 does not address disclosure of the PSIR to third parties and courts resist disclosure to
anyone except government’s attorney, the defendant, and the defendant’s attorney. United States

v. Schlette,® a Ninth Circuit case referred to, above, was an unusual case in which the PSIR was
disclosed to the newspaper and to murdered victim’s estate. The court found that disclosure served
the public interest due to the information about the sentencing process. The estate also showed a
compelling need for the PSIR for use in a civil suit against a parole officer who allegedly had a duty,
but failed to warn the victim about the defendant.

States differ in the statutes and rules for disclosure to third parties other than those discussed above
in sections 1 through 5. Probation officers and parole officers are advised to seek current information
about their state’s laws and agency’s stance on disclosure of PSIRs.

In summary, it is most probable that all or part of every PSIR will be disclosed to the defendant or his
counsel as a result of statute, court rule, or the exercise of judicial discretion. It is not clear, however,
what, if any, portions of the PSIR will be made available to interested third parties other than victims,
other government agencies, and the media. Probation officers should exercise care in selecting
lawful material for inclusion in a report and ensure that the information is accurate. When in doubt, it
is preferable to leave the issue of disclosure to the court.

The officer should proactively avoid exposure to possible civil and criminal liability, and to prevent
harm to the interests of justice that he or she is sworn to advance. Probation or parole officers should
know that intentionally and knowingly including false or inaccurate information in a PSIR, or acting
with maliciousness or reckless disregard for its truth, could be the basis for state tort litigation or
litigation under § 1983. In addition to defamation-based torts, other intentional torts are possible, and
negligence claims can be brought when a defendant claims that inadequate care was exercised in
preparation of the report.

D. Probation Officers Generally Immune from Civil Liability for Preparing
Presentence Investigation Reports

When preparing PSIRs, several state and federal courts of appeal have specifically addressed
liability issues against probation officers who have been accused of including false and inaccurate
information in PSIRs. The courts, including the Federal Courts of Appeal for the Ninth and District of
Columbia Circuits, have all rejected liability claims citing the historic quasi-judicial immunity enjoyed
by probation officers in the preparation of PSIRs.® Similarly, federal district courts in New York®” and
Pennsylvania,®® and the Ohio State Court of Appeals® have granted officers absolute immunity. As
evident in these decisions, most courts have held that probation officers have the same absolute
immunity as judges when preparing presentence investigation reports because probation officers act
as agents of the court. Absolute immunity will not be granted when false or inaccurate information is
included in a PSIR due to malicious or intentional falsification by the probation officer who prepared
the report.

A federal Second Circuit Court of Appeals case, Peay v. Ajello,* relied on prior case law within the
circuit,® as well as that of three other circuits, including Louisiana (5th Circuit),*? California (9th Cir-
cuit),% and Alabama (11th Circuit)** and held that Connecticut state probation officers are entitled to
absolute immunity from suits for damages when a claim relies on the preparation and submitting of
PSIRs. Peay, a pro se litigant and Connecticut state prisoner, appealed a final judgment of a federal
district court for dismissal of his complaint in a § 1983 action for damages against Assistant Proba-
tion Officer Colon who had prepared a Peay’s presentence report after conviction on two counts of
burglary. Peay claimed that Colon deprived Peay of his constitutional rights by willfully including false
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information in the PSIR. The Second Circuit court affirmed the lower court’s dismissal and explained
why Connecticut state probation officers are entitled to absolute immunity.

The circuit court stated that it had previously ruled that federal probation officers and New York

state probation officers were entitled to absolute immunity for similar damages claims. The court
reasoned that defendants have procedural mechanisms to challenge alleged falsification of infor-
mation in PSIRs, an opportunity to be heard in the sentencing court, and to present evidence at the
court’s discretion relevant to inaccurate or false information in a report. Peay had even challenged
his sentence on direct appeal on the basis of false information contained in the report. The Second
Circuit’'s opinion states, “...as under federal and New York law, ‘the presentence report prepared by
the probation officers is subject to adversary scrutiny and at least two layers of judicial review” (p. 69
citing Dorman v. Higgins, 821 F.2d 133 (2d Cir.1987)). Provisions of Connecticut law consider that
the role of PSIRs is to assist a judicial function. The law provides protection of a defendant’s right to
be sentenced based on accurate information contained in the report. Peay’s allegation that Colon de-
liberately included false information in the PSIR is irrelevant given that Connecticut probation officers
enjoy absolute immunity for preparation of PSIRs.

In a similar vein, the Fifth Circuit Federal Court of Appeals found liability in Maynard v. Havenstrite,
727 F.2d 439 (5th Cir. 1984) where an inaccurate PSIR was not disclosed to plaintiff prior to sen-
tencing. The defendants, a Chief U.S. Probation Officer and a federal probation officer, were granted
absolute immunity from monetary damages. However, the appellate court held that, where admin-
istrative remedies were exhausted, the officers were not necessarily immune from an action for
declaratory and injunctive relief.

Although absolute immunity from claims for damages is granted to probation officers in preparing
PSIRs, the harm to the public interest can be substantial. It has long been the rule that a sentence
cannot be based on false information.®® Where a defendant is sentenced on the basis of a report that
is materially false, inaccurate, or unreliable; his or her right to due process is violated.® The remedy
usually invoked in such cases is vacating the imposed sentence and remanding the case back to

the lower court for resentencing. Civil liability is usually not imposed unless the officer acted with
malicious intent or deliberate ill will.

Il. PREPAROLE INVESTIGATION AND REPORT
(PPIR) ISSUES

Although defendants and inmates have no constitutional right to review presentence reports person-
ally, there are statutory and administrative laws and rules that permit access to PSIRs and to other
documents used by parole boards and commissions in making release decisions. At the federal level,
probation and parole officers will find that their respective agencies have prepared publications and
manuals that guide them in determining when and to whom access to certain information contained
in PSIRs and PPIRs should be granted.®” States are free to create their specific parole systems.% As
of 2009, at least 16 states have abolished parole and have adopted sentencing guidelines.®®

The Parole Commission and Reorganization Act,'® which took effect in May 1976, renamed the
federal Board of Parole the United States Parole Commission (USPC). The United States Parole
Commission Extension Act of 2008 authorized the USPC as an independent agency within the U.S.
Department of Justice (U.S. DOJ) until November 2011.%" Federal parole was abolished by Congress
in the Comprehensive Crime Control Act of 1984.1°2 As discussed earlier, the USPC still retains ju-
risdiction and responsibility for federal offenders who committed offenses prior to November 1, 1987
who are eligible for parole; certain District of Columbia Code offenders; Uniform Code of Military
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Justice offenders; certain offenders in transfer-treaty cases; and state probationers and parolees who
are placed in the Federal Witness Protection Program.0?

Presentence reports are forwarded from the U.S. Probation Office to the Bureau of Prisons and then
to the U.S. Parole Commission where the report is used to determine whether an inmate should be
released on parole. The major issue that arises out of preparole investigation reports (PPIRs) con-
cerns the extent to which inmates are given access to files containing information that will be used to
determine whether to detain or release them. Where this issue has been litigated, courts have had to
resolve three questions:

Does any applicable statute or administrative rule provide access to PSIRs and/or PPIRs?
Does the prisoner have a right to due process in parole release proceedings?
If there is such a due process right, does it encompass access to PSIRs and/or PPIRs?

The tradition under which courts operate requires them to settle cases on a constitutional basis
whenever possible. However, in cases involving qualified immunity, the prior controlling U.S. Su-
preme Court two-part inquiry in Saucier v. Katz'® was recently overturned in Pearson v. Callahan.®
Although qualified immunity is rarely at issue for probation or parole officers in granting or denying
access to PSIRs or PPIRs, the ruling in the recent case holds that the lower courts should use
discretion in determining whether to decide the constitutionality of an alleged violation of civil rights
in § 1983 cases prior to ruling on qualified immunity for government officials—that is, whether the
right was clearly established at the time of the alleged misconduct. If the facts underlying constitu-
tional claims are of little value to the outcome of a case, the issue of “clearly established law” may be
decided prior to any consideration of constitutionality. The Pearson ruling serves to conserve judicial
resources by permitting the lower courts to bypass the question of constitutionality if there is a viola-
tion of clearly established law in a § 1983 case involving civil liability of a state government official or
employee.

Recent litigation has granted file access to federal prisoners, although suits concerning the contours
of the statutory right are still possible. Litigation involving state prisoners is fact-bound and jurisdic-
tionally specific. Therefore, probation and state parole officers must be knowledgeable about the
statutes, administrative rules, and case law in their respective jurisdictions.

A. Federal Prisoner File Access

The United States Parole Commission’s Rules and Procedures Manual sets forth the guidelines for
access to files by federal prisoners.'® The Parole Commission and Reorganization Act of 1976'% pro-
vided that a federal prisoner must be given reasonable access to any report or other document the
USPC will use in making its release decision. Not all file material need be released. The material that
may be withheld is identical to the information that a federal court need not disclose to a defendant in
connection with sentencing under Rule 32 (i.e. diagnostic opinions that, if made known to the eligible
prisoner, could lead to a serious disruption of his institutional program; any document that reveals
sources of information obtained upon a promise of confidentiality; or any other information that, if
disclosed, might result in harm, physical or otherwise, to any person).

The U.S. Supreme Court’s decision in United States DOJ v. Julian'® is clear—inmates have a right

to review their presentence reports which are used in determining parole release. In Julian, a federal
inmate in Arizona sued the United States Department of Justice under the Freedom of Information
Act after his request for a copy of his PSIR was denied. In a similar case, a California federal prisoner
sued the United States Parole Commission pursuant to the FOIA for access to his PSIR. The two
cases were consolidated and decided by the Supreme Court on the same day under Julian. The
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Court held that the criminal defendants who have been adjudicated guilty can access their presen-
tence reports under the FOIA and the PSIRs must be disclosed, except for matters related to the
Rule 32 exclusions (i.e. confidential sources, diagnostic opinions, and potentially harmful informa-
tion). The Parole Commission must disclose an inmate’s presentence reports, except for Rule 32
exclusions, to the inmate or the inmate’s designated representative prior to a parole hearing.

In instances of federal parole, the Julian case is the standard for giving federal inmates access to
their presentence reports prior to a parole hearing. Federal parole officers should consult the U.S.
Parole Commission’s Rules and Procedures Manual for further guidance.

B. State Prisoner File Access

Where there is a state statute, administrative rule, or a parole board or commission that grants file
access to a state prisoner, the scope of a potential cause of action filed by an inmate is restricted
to issues of compliance with the statute or rule, and the applicability of any exceptions that limit a
state prisoner’s access to PSIRs and/or PPIRs. In the absence of these provisions, an inmate can
only secure file access through litigation by establishing that he or she has a Fourteenth Amend-
ment right to due process in parole release decision making, and that the right includes access

to his or her file. The Supreme Court has addressed that inquiry in the cases of Greenholtz and
Conner.

1. The Greenholtz Case—Where Due Process Applies

The Fourteenth Amendment bars states from depriving a person of liberty without due process of
law. What is the meaning of “liberty” in the parole release context? When the Supreme Court took
up that question in 1979, the federal courts of appeal were sharply divided. The Federal Courts

of Appeals for the Third, Fifth, Sixth, Ninth, and Tenth Circuits'® had held that “liberty” was not
involved and that due process rights were therefore inapplicable. But the Second, Fourth, Seventh,
and District of Columbia Circuits had reached the opposite conclusion. This controversy was
settled in Greenholtz v. Inmates of the Nebraska Penal and Correctional Complex.™

In Greenholtz, inmates argued that they were entitled to constitutional or state statute-created

due process rights in parole release determinations. The Supreme Court held that unless a state
law creates a reasonable expectation that a prisoner will be paroled, the prisoner’s constitutional
“liberty” is not affected by the parole release process and no federal due process right applies. The
Court opined:

That the state holds out the possibility of parole provides no more than a mere hope that the
benefit will be obtained . .. to that extent the general interest asserted here is no more than the
inmate’s hope that he will not be transferred to another prison, hope which is not protected by
due process . ..."2

Because Nebraska state law provided that the parole board “shall” release a parole-eligible prison-
er “unless” certain anti-release factors were found to exist, the Court held that the statute created
the necessary reasonable expectation and that due process applied under a state-created liberty
interest. By grounding its conclusion in the specific wording of the Nebraska statute, and finding
that the statute complied with due process requirements, the Court assured that similar decisions
about other states would necessarily be made on a case-by-case basis by taking into account a
state’s particular wording in its statute.

Greenholtz holds that no constitutionally protected liberty interest in receiving parole exists for
state prisoners unless a state statute contains mandatory language that requires a parole board or
commission to grant parole in certain instances. If state statutes and rules provide that the parole
board or commission “may” grant release to an inmate, a protected liberty interest has not been
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established. Conversely, if the statute states that an inmate “shall” be released by parole authorities
when certain conditions are satisfied, the mandatory language creates a liberty interest protected

by under the Due Process Clauses of the Fifth and Fourteenth Amendments that cannot be denied
without due process of law. Where an inmate has a liberty interest in parole, an inmate’s due process
rights are fulfilled, at a minimum, by notice and an informal hearing at which the inmate has an op-
portunity to be heard and make statements or present evidence on his or her behalf.

2. Sandin v. Conner—The Greenholtz Standard Is Rejected

In the 1995 United States Supreme Court case, Sandin v. Conner, the Court abandoned the Green-
holtz “mandatory language” standard in prisoner due process cases. Conner, a prison litigation case,
held that the courts had “impermissibly shifted the focus of the liberty interest inquiry from one based
on the nature of the deprivation to one based on language of a particular regulation.”"* According to
the Court, this shift in focus had led prisoners to search state and federal statutes and regulations

for bases of liberty interests claims. The Court then held that liberty interest principles established in
earlier cases, such as Wolff v. McDonnell,""® should be relied upon in establishing due process rights,
rather than the evolving “mandatory language” standard used in Greenholtz. Under Wolff, the proper
standard is the nature of the deprivation. Conner holds that courts must balance the needs of legiti-
mate prison management concerns against the scope of a prisoner’s liberty interest.

The standard defining the liberty interests leading to due process protection was set in the Green-
holtz decision—a protected liberty interest may be created by the wording of state law, rules, or
regulations. Nevertheless, this standard was rejected in Conner which indicated a return to the prior
balancing standard set forth in Wolff. Because access to parole files involves prisoners, Conner
would likely apply in cases in which prisoners sought access to files in instances where the wording
of state law appeared to create a liberty interest that was to be protected by due process. The ques-
tion remains: does due process include access to PSIRs and/or PPIRs?

3. Does Due Process Include Access to Files?

Although the Fifth and Fourteenth Amendments refer to “due process of law,” neither the term nor

its substance is defined in the U.S. Constitution. The basic definition of due process is “fundamen-

tal fairness.” But what does that mean? There are two types of due process rights: procedural and
substantive. Black’s Law Dictionary (9th ed., 2009) defines procedural due process as “[t]he mini-
mal requirements of notice and a hearing guaranteed by the Due Process Clauses of the 5th and
14th Amendments, [especially] if the deprivation of a significant life, liberty, or property interest may
occur.” Black’s defines substantive due process as “[t]he doctrine that the Due Process Clauses of
the 5th and 14th Amendments require legislation to be fair and reasonable in content and to further a
legitimate governmental objective.” Procedural due process was partially defined by the United States
Supreme Court as follows:

An elementary and fundamental requirement of due process in any proceeding which is to be ac-
corded finality is notice reasonably calculated, under all the circumstances, to apprise interested
parties of the pendency of the action and afford them an opportunity to present their objections....
The notice must be of such nature as reasonably to convey the required information."®

In contemporary jurisprudence, due process has been treated as a flexible concept that derives its
meaning from the nature and weight of the competing rights and interests at stake in a particular
proceeding—in other words, it is a balancing test. In the first parole case fully considered by the U.S.
Supreme Court, Morrissey v. Brewer (1972),"” the Court applied a balancing analysis to determine
parolees’ rights in revocation cases. In Morrissey, the Court expanded the procedural safeguards

for due process in revocation hearings. Lower courts took the Court’s analysis as a signal that due
process should apply to other parole proceedings and began weighing due process to give content to
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the concept in a variety of contexts. Although commentators concluded that due process embraced
file access,'® the courts were not as willing to agree with this point of view. Thus, in Williams v. Ward
(1977)," the Federal Court of Appeals for the Second Circuit held in the year before Greenholtz that,
while the interest of a state parole applicant in the parole release decision was subject to some due
process protections, the disclosure of the parole file was not constitutionally required.

Likewise in Franklin v. Shields, ™ also prior to Greenholtz, the Federal Fourth Circuit Court of Ap-
peals stated “we discern no constitutional requirement that each (state) prisoner receive a personal
hearing, have access to his files, or be entitled to call witnesses in his behalf to appear before the
Board. These are all matters which are better left to the discretion of the parole authorities.”*?' In Walk-
er v. Prisoner Review Board (1984),'?* a federal district court reached a somewhat different conclu-
sion by finding that where the State Board of Parole acted in violation of the state’s Rules Governing
Parole, failure to allow an inmate access to his file was ruled an infringement of due process.

After the Supreme Court’s decision in Sandin v. Conner, either through legislation and procedural or
administrative rules, states began authorizing prisoners’ access to information that would be used to
determine their release in parole proceedings. Inmates can bring a cause of action to pursue their
right to due process when that right has been breached and they have a legitimate liberty interest.

In the federal system, due process includes access to files. The USPC Rules and Procedures Manual
(2010) that governs federal parole outlined the information that can be taken into consideration in the
release determination procedure:

§ 2.19 INFORMATION CONSIDERED.

(a) In making a parole/preparole determination the Commission shall consider, if available
and relevant:

(1) Reports and recommendations which the staff of the facility in which such prisoner is
confined may make;

(2) Official reports of the prisoner’s prior criminal record, including a report or record of earlier
probation and parole experiences;

(3) Pre-sentence investigation reports;

(4) Recommendations regarding the prisoner’s parole made at the time of sentencing by the
sentencing judge and prosecuting attorney;

(5) Reports of physical, mental, or psychiatric examination of the offender; and

(6) A statement, which may be presented orally or otherwise, by any victim of the offense for
which the prisoner is imprisoned about the financial, social, psychological, and emotional
harm done to, or loss suffered by such victim.

(b)

(1) There shall also be taken into consideration such additional relevant information concerning
the prisoner (including information submitted by the prisoner) as may be reasonably
available (18 U.S.C. 4207). The Commission encourages the submission of relevant
information concerning an eligible prisoner by interested persons.'?

At least 60 days prior to a release hearing, a federal inmate who is eligible for parole must be given
notice of his or her right to request disclosure of reports and documents that the USPC will consider
in making its release determination.’* The documents requested are required to be disclosed to the
inmate 30 days prior to the hearing.'® Documents that are exempt from disclosure under 18 U.S.C.
4208(c) must be summarized in a manner that does not reveal information that is not subject to

72  Civil Liabilities and Other Legal Issues for Probation/Parole Officers and Supervisors, 4th Edition




CHAPTER 5

disclosure so that the inmate is aware of the basic content of the exempted material.™ Under federal
parole procedures, inmates have a right to access their files, including the PSIR for each convic-

tion that was used to compute their sentence, as well as any updated PSIR from a U.S. Probation
Officer.”” If an inmate’s disclosure request is denied, he or she may appeal to the Chairman of the
USPC.%8

For information on a particular state’s processes for access to files or documents to be used in a
parole hearing, one must consult that state’s statutes, rules, and agency regulations. For example,

in states which have mandatory language in statutes or rules that create a liberty interest in parole,
due process applies and files will most likely be available to inmates through a process similar to

the above-described federal process. For those states in which non-mandatory language is used,
there may or may not be a provision for disclosure of files to inmates for parole hearings. Each state’s
statutes, rules, and regulations must be examined in the contexts of substantive and procedural due
process to determine if due process includes inmates’ access to files for parole hearings.

C. Victim Access

Under the CVRA, Crime victims have a right to be reasonably heard at any release or parole pro-
ceeding. They also have “the right to reasonable, accurate, and timely notice of any public court pro-
ceeding, or any parole proceeding, involving the crime or of any release or escape of the accused.'®
This does not mean that victims have a right to view the content of PSIR or of a PPIR (see discus-
sion, supra, on PSIR disclosure to victims). Victims and other interested parties may attend release
hearings in the federal parole system'®® and in many state parole systems. Probation and parole
officers should consult the rules and procedures in their specific jurisdictions to determine if, when,
and how a victim or victim’s family members can participate in release or revocation processes.

D. Other Third Party Access

The USPC Rules and Procedures Manual (USPC Manual) states that third parties may obtain copies
of disclosable records, ! but only with required proof of authorization from the inmate or parolee who
is the subject of the records. Some disclosable records are also available to third parties through

the FOIA or the Privacy Act of 1974 (Privacy Act). To request disclosable copies of records created

by an entity other than the USPC, a third party must generally make requests under the FOIA or

the Privacy Act to the originating agency. Documents or portions of documents that are exempt from
disclosure under the FOIA may be withheld by the USPC or the originating agency. There are other
limitations and exceptions to confidentiality of USPC records discussed in the USPC Manual, but
they are beyond the scope of this chapter which focuses on the disclosure of complete or redacted
PSIRs and PPIRs.'

lll. RIGHT TO NOTICE OF A PAROLE HEARING

Where due process applies to a protected liberty interest in parole, inmates have a right to notice of
a hearing because it is the first essential element of minimal procedural process that is due. Under
Sandin v. Conner, notice becomes a fundamental procedural right if the prisoner can establish a
liberty interest in parole. Even without statutory provision for notice to a prisoner of a parole hearing,
courts could be expected to require it where a statute or rule creates a liberty interest. The nature

of the notice requirement would be functional in that it permits the inmate time to obtain evidence,
inspect the file, and challenge adverse evidence, if permitted in a particular jurisdiction. Where a pris-
oner can establish a liberty interest under Conner, notice would be meaningless without the right to
be present and to present evidence at the parole hearing. However, such a right does not necessarily
require personal appearance of any witnesses who may have provided information considered by
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the board or commission in making the release decision. Notice and the opportunity to be heard is
functional input into the decision-making process that would likely satisfy a court’s requirement of an
inmate’s due process rights to notice and meaningful participation in a parole hearing.

The federal rules are clear—a federal inmate has fundamental due process rights related to a parole
hearing. For state inmates, the clarity of what process is due is sometimes uncertain given the di-
verse natures of parole systems from state to state. However, in those states where a liberty interest
in parole is created by state statute or rule, notice of a parole hearing is the first of an inmate’s mini-
mal essential due process rights.

SUMMARY

This chapter examined key reasons that presentence investigation reports and preparole investiga-
tion reports are important. PSIRs and PPIRs are regulated by federal law and rules, and by the laws
and rules of each state. Case law is also an essential component of the ways in which these reports
are prepared and used in the criminal justice system. The emergence of victims’ rights legislation
has altered some aspects of disclosure and many of the issues surrounding victims’ access to PSIR
and PPIR information have been determined by the courts. The return to the rehabilitation model in
corrections has also been a factor in changing the course of presentence and preparole investigating
and reporting.

Any discussion of the complexity of the preparation and use of PSIRs and PPIRs is confounded by
the differences between the federal and state systems. It is relatively uncomplicated to sort out the le-
gal issues, especially those of civil liability, in the federal system where probation and parole officers
are generally afforded absolute immunity in the absence of wrongdoing. However, fully explaining
state issues is more problematic due to the sheer volume and diversity of statutes, rules, regulations,
case law, and guidelines that pertain to each state, the District of Columbia, and U.S. territories.

Resources for guidance have been provided in the chapter text and endnotes for federal probation
and parole officers. Conversely, state probation and parole officers, and their counterparts in the Dis-
trict of Columbia and U.S. territories, must look to their respective agencies for assistance adequately
to understand and use the PSIRs and PPIRs accurately, fairly, and lawfully in order to avoid civil,
criminal, or administrative liability.

NOTES

1. The Federal Rules of Criminal Procedure are cited in the following endnotes as Fed. R. Crim. P.
(2010). In the text, Rule 32 of the Federal Rules of Criminal Procedure is referred to as the “Rule” or
“Rule 327

2. For a discussion of the history of the PSIR and the contemporary re-emergence of the rehabilita-
tion model, see Jeanne B. Stinchcomb & Daryl Hippensteel, Presentence Investigation Reports: A
Relevant Justice Model Tool or a Medical Model Relic?, 12 Crim. Just. Pol'y. Rev. 164 (2001).

3. Williams v. New York, 337 U.S. 241 (1949).
4.543 U.S. 296 (2004).

5. See Apprendi v. New Jersey, 530 U.S 466 (2000) for the U.S. Supreme Court’s finding and expla-
nation of the distinction between sentencing factors and elements of a crime.

6. Compare e.g., R. Carter and L.T. Wilkins, Some Factors in Sentencing Policy, 58 J. Crim. L.
Criminology, and Police Science 503 (1976); Rodney Kingsnorth, Debra Cummings, John Lopez, &
Jennifer Wentworth, Criminal Sentencing and the Court Probation Office: The Myth of Individualized
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Justice Revisited, 20 Jus. Sys. J. 255 (1999); Christina Rush & Jeremy Robertson, PSIRs: The Utility
of Information in the Sentencing Decision, 11 Law & Hum. Behav. 147 (1987).

7. Leanne Fiftal Alarid & Carlos D. Montemayor, Attorney Perspectives and Decisions on the Presen-
tence Investigation Report: A Research Note, 21 Crim. Just, Pol’y Rev. 119 (2010) (some portions of
the PSIR have more import for prosecutors than for defense counsel).

8. United States v. Tucker, 404 U.S. 443; see also Williams, supra note 3.

9. 543 U.S. 200 (2005). The Supreme Court held that federal judges must continue to refer to the
United States Sentencing Guidelines, but judges are not bound to follow them—the guidelines are
advisory, not mandatory.

10. The United States Sentencing Guidelines [hereinafter U.S.S.G.] (see U.S. Sentencing Commis-
sion, Federal Sentencing Guidelines Manual (2010) available at http://www.ussc.gov/Guidelines/
2010_guidelines/index.cfm) were created under the Sentencing Reform Act of 1984 (18 U.S.C.

§§ 3351-3673, 28 U.S.C. §§ 991-998) which abolished the federal parole system and established
a determinate-based sentencing scheme.

11. Fed. R. Crim. P. 32(d)(1) (2010).
12. Id. 32(d)(1)(A)-(E) (2010).

13.18 U.S.C. § 3552(b) (2010) permits the court, before or after the PSIR is prepared and submitted,
to order the Bureau of Prisons to conduct an additional presentence study and report of a felony

or misdemeanor defendant, if the court finds that there are “no adequate professional resources
available in the local community to perform the study.” This section of the code states, “The study
shall inquire into such matters as are specified by the court and any other matters that the Bureau of
Prisons or the professional consultants believe are pertinent to the factors set forth in section 3553
(a)” See infra note 14.

14.18 U.S.C. § 3553(a) (2010) provides for, among other things, the consideration of
(a)(2) the need for the sentence imposed—

(A) to reflect the seriousness of the offense, to promote respect for the law, and to provide just
punishment for the offense;

(B) to afford adequate deterrence to criminal conduct;
(C) to protect the public from further crimes of the defendant; and

(D) to provide the defendant with needed educational or vocational training, medical care, or
other correctional treatment in the most effective manner.

15. McMillan v. Pennsylvania, 477 U.S. 79 (1986).

16. Office of Probation and Pretrial Services, Administrative Office of the United States Courts, The
Presentence Investigation Report (Publication 107) (Rev. March 2006) citing commentary to U.S.S.G.
§ 6A1.3.

17.367 F.3d 274, 277 (5th Cir. 2004).

18. See e.g., U.S. v. Tyler, 281 F.3d 84 (3d Cir. 2002); U.S. v. Cortes, 922 F.2d 123 (2d. Cir. 1990)
(Presentence interview is routine and not court-ordered).

19. See Tyler, supra note 18.
20./d.; See also U.S. v. Washington, 11 F.3d 1510.
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21. See e.g., U.S. v Nichols, 438 F.3d 437, 442 (4th Cir. 2006) (defendant’s statements obtained in
violation of Miranda may be considered, if the statements were otherwise voluntary).

22.18 U.S.C. § 3771 (2010) [hereinafter CVRA].

23. The National Center for Victims of Crime, Victim Impact Statements (1999), available at http://
www.ncvce.org/ncve/main.aspx?dbName=DocumentViewer&DocumentID=32515 (last accessed
December 2010).

24.The National Center for Victims of Crime, Get Help: Victim Impact Statements (2008), available
at http://www.ncvc.org/ncvc/AGP.Net/Components/documentViewer/Download.aspxnz?Document
ID=45721 (last accessed December 2010). See also supra note 23.

25. See supra note 24.

26. Gregg v. United States, 394 U.S. 489, 492 (1969) (PSIR may include hearsay evidence and in-
formation that is not related to the current offense); Hili v. Sciarrotta, 140 F. 3d 210, 216 (2d Cir 1998)
(sentencing court is permitted to consider hearsay information in the PSIR); U.S. v. Beasley 442, F.3d
386, 593 (6th Cir. 2006) (hearsay testimony of probation officer who prepare report permitted to clar-
ify information in PSIR); U.S. v. Berry, 258 F.3d 971, 975-977 (9th Cir. 2001) (corroborative hearsay
from codefendants may be considered by sentencing court to establish minimum indicia of reliability).

27. Williams v. New York, 337 U.S. 241, 247 (1949).
28. Farrow v. United States, 580 F.2d 1339 (9th Cir. 1978).

29. United States v. Johnson, United States v. Smith, 935 F.2d 47 (4th Cir. 1991); United States v.
Jackson, 886 F.2d 838, 844 (7th Cir. 1989).

30. United States v. Govan, 152 F.3d 1088 (9th Cir. 1998).

31. The presentence report in Williams v. New York contained such information; see also United
States v. Graves, 785 F.2d 870 (10th Cir. 1986).

32.960 F.2d 171, 174 (D.C. Cir. 1992); see also United States v. Furman, 112 F.3d 435, 439 (10th Cir.
1997) (references to unresolved counts against the defendant that government agreed to dismiss
may be considered by a sentencing court if it does not violate a sentencing agreement).

33. See Article: IV. Sentencing, 38 Geo. L.J. Ann. Rev. Crim. Proc. 681 (2009) text accompanying note
2200.

34. See e.g., United States v. Torres, 926 F.2d 321 (3d cir. 1991); United States v. McCrory, 930 F.2d
63 (D.C. Cir. 1991; United States v. Haynes, 216 F.3d 789 (9th Cir. 2000); see also infra notes 34 &
35.

35. United States v. Brimah, 214 F.3d 854 (7th Cir. 2000); United States v. Tauil-Hernandez, 88 F.3d
576 (8th Cir. 1996); United States v. Lynch, 934 F.2d 1226 (11th Cir. 1991).

36. United States v. Acosta, 303 F.3d 78 at 86 (1st Cir. 2002); See also United States v. Van Dam,
493 F.3d 1194 (10th Cir. 2007); United States v. Montoya-Ortiz, 7 F.3d 1171 (5th Cir. 1993); United
States v. Jenkins, 4 F.3d 1338 (6th Cir. 1993).

37. Fed. R. Crim. P. 32 (d)(1) (2010).

38./d.

39. /d. at 32(d)(2).

40. Id.

41. United States v. Huckaby, 43 F.3d 135 (1995).
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42. United States v. Piccard, 464 F.2d 215 (1st Cir. 1972).
43.43 F.3d 135 (1995).

44. Fed. R.Crim. P. 32(c)(2) (2010).

45. United States v. Hodges, 259 F.3d 655 (7th Cir. 2001).
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Cir. 1993).

47. United States v. Archambault, 344 F.3d 732 (8th Cir. 2003); United States v. Benlian, 63 F.3d 824
(9th Cir. 1995); United States v. Washington, 11 F.3d 1510 (10th Cir. 1993).

48. See e.g., United States v. Gianetta, 909 F.2d 571 (1st Cir. 1990) and United States v. Moore, 225
F.3d 637 (6th Cir. 2000).

49. See e.g., United States v. Nappi, 243 F.3d 758, (3d Cir. 2001); United States v. Scalzo, 716 F.2d
463 (7th Cir. 1983); United States v. Alvarado, 909 F.2d 1443 (10th Cir. 1990).

50. United States v. Long, 411 F. Supp. 1203 (E.D. Mich. 1976).
51. United States v. Hodges, 547 F.2d 951 (5th Cir. 1977).

52. See e.g., United States v. Martinello, 556 F.2d 1215 (5th Cir. 1977); United States v. Molina, 356
F.3d 269 (2d Cir. 2004); United States v. Simmonds, 235 F.3d 826 (3d Cir. 2000).

53. United States v. Figurski, 545 F.2d 389 (1976).
54. 1d.

55. For practical guidance on the CVRA, see generally, Russell P. Butler, What Practitioners and
Judges Need to Know Regarding Crime Victims’ Rights in Federal Sentencing Proceedings, 19
Fed. Sent’'g Rep. 21 (October 2006).

56. CVRA § 3771(a)(4) (2010).

57. CVRA § 3771(e) (2010). It appears that the CVRA does not exclude juvenile offenders and delin-
quency proceedings, but such proceedings are rarely open to the public. In addition, organizations
are not excluded from the CVRA. See Wood, infra note 63 pp. 5 & 10 for a brief discussion of these
issues.

58. See Wood, infra note 63 p. 8.

59. Id. at § 3771(a)(8) (2010).

60. /d. at § 3771(c)(1) (2010).

61./d. at § 3771(d)(1) (2010).

62./d. at § 3771(b)(1) (2010), referring to subsection (a) of the act.

63. Jefri Wood, The Crime Victims’ Rights Act and the Federal Courts, Federal Judicial Center (June
2, 2008). ((According to Wood (p. 1) updates of legislative changes and case law are available on the
Center’s intranet website at cwn.fic.dcn.))

64. See case cited infra note 92 pp. 10.

65. Black’s Law Dictionary, 9th ed. (2009).

66. In re Kenna, 453 F.3d 1136 (9th Cir. 2006).

67. United States v. Schlette, 842 F.2d 1574 (9th Cir. 1988).
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CHAPTER 6

INTRODUCTION

Over the years the potential liability for a field officer for improper supervision of offenders has risen.
Besides the more common concerns of improper disclosure of information regarding the offender,
the validity of searches and seizures, and fiduciary responsibilities arising from the collection of
monetary payments from offenders, there has been an increasing concern regarding liability issues
arising from the improper or negligent supervision of offenders. Under certain circumstances, not
only may offenders file civil suits against an officer but even victims of crimes may potentially assert a
civil claim against an officer. This chapter examines these issues.

. SEARCH AND SEIZURE

For the last several decades the United States Supreme Court has periodically examined the propri-
ety of conducting searches and seizures of persons who are being supervised either on probation
or parole. In each of these decisions the Court has resolved some issues regarding these types of
searches and seizures, left open some issues to be addressed in subsequent decisions, and have
generated new issues that continue to be unresolved. This, in turn, has required state courts to issue
opinions to fill in the gaps that United States Supreme Court decisions have left unanswered. Finally
this topic remains complex and continues to be an evolving area of the law. As such parole and pro-
bation agencies must be aware of new developments in this area of law and must provide training to
their officers on an on-going basis.

A. Griffin v. Wisconsin Is the Leading Case
The fourth amendment provides:

The right of the people to be secure in their persons, houses, papers, and effects, against un-
reasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.

For years various courts had grappled with the issue concerning whether warrantless searches and
seizures could be performed on probationers and parolees and whether searches could be conduct-
ed on a standard of less than probable cause. However it was not until 1987 that the United States
Supreme Court examined this area involving fourth amendment rights.

In Griffin v. Wisconsin," a defendant, who had a prior felony conviction, was convicted of resisting
arrest, disorderly conduct, and obstructing an officer and placed on probation. While the defendant
was on probation, a probation officer received information from a detective that the defendant had
a gun in his apartment. A warrantless search did in fact reveal a handgun at the apartment. Conse-
quently, the defendant was convicted of the offense of possession of a firearm by a convicted felon
and sentenced to two years in prison.

Under Wisconsin law probationers were placed in the custody of the State Department of Health and
Social Services and made subject to conditions set by the court and rules and regulations estab-
lished by the department. One of the department’s regulations permitted any probation officer to
search a probationer’'s home without a warrant as long as his supervisor approved and as long as
there were “reasonable grounds” to believe that contraband, including any item that the probationer
could not possess under the probation conditions, would be found at the premises. Finally, the reg-
ulations set forth what factors an officer should consider in determining what constituted reasonable
grounds. During the suppression hearing the trial court ruled that a search warrant was not neces-
sary in order to conduct the search, that the search itself was reasonable, and that the fruits of the
search could be admitted as evidence in the trial.
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The issues before the United States Supreme Court were whether a warrant was necessary in
order for the officials to conduct a search of the probationer’s apartment and whether the search
itself was “reasonable” for purposes of the fourth amendment to the United States Constitution. The
Court noted that a probationer’s home, like anyone else’s, was protected by the fourth amendment’s
requirement that searches must be “reasonable.” However, the Court held that a search under these
circumstances did not need to be made pursuant to a warrant. The Court found that the state’s
operation of a probation system presented “special needs” beyond normal law enforcement that
could justify departures from the usual warrant requirement and that the supervision of probationers
constituted a “special need” of the state that dispensed with the need to obtain a warrant in order to
conduct a search of the probationer's home.

The Court further found that these special needs of the state justified a departure from the require-
ment that a search be based on probable cause. The Court stated that the special need to supervise
a probationer permitted a degree of infringement upon the privacy of the probationer. Because of the
nature of the probation system, it was proper for the state to replace the probable cause standard
with a “reasonable grounds” standard as the test for justifying the search. Moreover, the Supreme
Court stated that a determination of “reasonableness” was not based on a federal “reasonable
grounds” standard. Instead reasonableness was determined by a state court’s finding that the search
conformed to the regulations issued by the state. Since the Wisconsin state court found that the
search was made pursuant to a valid regulation governing probationers, the Supreme Court held
that the search of the defendant’s residence was reasonable within the meaning of the fourth
amendment.

Although the Griffin decision resolved several questions regarding the legality of conducting war-
rantless searches of probationers and parolees, the Supreme Court left uncertain other matters that
remained open for further consideration. First, although the Supreme Court recognized a reason-
ableness standard for conducting warrantless searches, the Court did not define what constituted
‘reasonable.’ Instead, the Court held that reasonableness must be determined by the courts in
individual states. Thus courts have since struggled with determining what level of suspicion gave rise
to a reasonable standard for justifying a warrantless search of a probationer or parolee.

Second, although the Court in Griffin found that Wisconsin’s regulations in question permitting
searches were “reasonable,” the Court did not address whether a court-imposed condition, in lieu of
an express regulation, permitting searches of probationers or parolees would be reasonable. Finally
the Court did not address the issue whether law enforcement officers could rely on a statute, regula-
tion, or condition for conducting an independent search of a probationer or parolee or whether only
a supervision officer, either alone or accompanied by a law enforcement officer, could conduct the
search.

B. United States v. Knights Answers Many of the Questions Left
Unaddressed by Griffin v. Wisconsin

Several of the issues left open in Griffin v. Wisconsin were finally addressed late in 2001 in United
States v. Knights.2 In this case, the defendant had been placed on probation by a California state
court for the offense of drug possession. As a condition of the defendant’s probation, he was required
to “submit his person, property, place of residence, vehicle, [and] personal effects to search at any
time, with or without a search warrant, warrant of arrest or reasonable cause by any probation officer
or law enforcement officer” Three days after having been placed on probation, a transformer belong-
ing to the Pacific Power and Electric Company and a telecommunication vault belonging to Pacific
Bell were vandalized, causing approximately $1.5 million in damages. The defendant was suspected
of committing the acts of vandalism.
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The police began conducting a surveillance of the defendant’s apartment. A police officer, aware that
a search condition had been imposed on the defendant, also conducted a search of the defendant’s

residence without first obtaining a warrant. The police officer found explosive devices on the premis-

es and the defendant was indicted in federal court for conspiracy to commit arson, for possession of

an unregistered destructive device, and for being a felon in possession of ammunition.

The defendant moved to suppress the evidence seized as a result of the search of his apartment.
The district judge, finding that reasonable suspicion existed for conducting the search, nevertheless
granted the defendant’s motion on the grounds that the search was conducted for “investigatory”
purposes rather than for “probation” purposes. The United States Ninth Circuit Court of Appeals
upheld the ruling of the district judge. Thus the Supreme Court was confronted with two issues,
to-wit: whether a search conducted pursuant to a probation condition and supported by reasonable
suspicion satisfied the Fourth Amendment to the United States Constitution and whether the Fourth
Amendment limited searches conducted pursuant to a probation condition to those with a probation-
ary purpose only.

In analyzing these issues, the Supreme Court first noted that the touchstone of the Fourth Amend-
ment was reasonableness, and the reasonableness of a search was determined “by assessing, on
the one hand, the degree to which it intrudes upon an individual’s privacy, and, on the other hand,
the degree to which it is needed for the promotion of legitimate governmental interests.” The Court
recognized that this particular condition significantly diminished the defendant’s reasonable expecta-
tion of privacy. Nevertheless the Court also noted that this condition furthered two primary goals of
probation — rehabilitation and protecting society from future criminal violations.

In balancing the interests of the individual and that of the government, the Supreme Court observed
that the status of a person on probation already deprived the individual of certain freedoms enjoyed
by law-abiding citizens. Moreover, the Court stated that the State’s interest in apprehending violators
of the criminal law and thereby protecting potential victims of criminal enterprises could justifiably fo-
cus on probationers in a way that it did not on ordinary citizens. Thus the Court stated that the factors
favoring the legitimate interests of the State greatly outweighed the diminished privacy interests of
the probationer.

Therefore, the Court concluded that when balancing these various considerations the Fourth
Amendment required no more than reasonable suspicion to conduct a search of the probationer’s
house. Moreover, the Court further held that the same balancing factors that allowed searches of a
probationer on a basis of less than probable cause also dispensed with the need to obtain a warrant
in order to conduct the search. Finally, the Court stated that as long as a search condition had been
imposed on a probationer, it did not matter whether the search in question was conducted for proba-
tion purposes or solely for law enforcement purposes.

This opinion resolved several matters that had been left unaddressed in the Supreme Court’s holding
of Griffin. Knights affirmed that a search could be based on a condition imposed by the court as well
as pursuant to an agency regulation. In addition, Knights held that peace officers, along with proba-
tion officers, were authorized to search the premises (and presumably the person) of a probationer.
Finally, the Court dispensed with the notion enunciated by certain state courts and federal appellate
courts that the search conducted pursuant to a condition of supervision had to be for “probationary”
purposes only and not for independent “investigatory” or law enforcement purposes.

Nevertheless the Knights decision still had not finally resolved all of the questions surrounding the
propriety of conducting searches of probationers and parolees. For example, although the Supreme
Court had clearly stated that the standard for conducting a search of a probationer need not be
based on probable cause and that state courts must define what constituted “reasonable suspi-
cion,” the Court had yet to determine how the standard of “reasonableness” had to be applied. Thus
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although the Court in Knights assumed that there had been reasonable suspicion for conducting

the search of the defendant’s apartment, the Court was not clear whether the standard had been
established by independent facts brought to the attention of the police officer, whether “reasonable-
ness” was inferred simply by the fact that the judge had imposed a search condition, or whether the
Court premised its decision on the fact that the search was “reasonable” because both parties did not
guestion the reasonableness of the search and thus did not contest this matter on appeal.

C. Samson v. California Creates Two Separate Standards for Searches
of Probationers and Parolees

Although Griffin and Knights dealt with search conditions imposed on probationers, it had been an
underlying assumption by most, if not all appellate courts, that these decisions would apply equally
to parolees. Nevertheless a decision rendered by the Supreme Court in Samson v. California® proved
this assumption to be incorrect. In this case a police officer with the San Bruno Police Department
stopped an individual on parole whom the officer believed had an outstanding parole warrant. After
determining that the individual did not have a warrant for his apprehension, the officer nevertheless
conducted a search of the individual’s person. The officer found a plastic baggie on the parolee that
contained methamphetamine. The parolee was subsequently convicted of possession of metham-
phetamine and sentenced to seven years in prison. The parolee eventually perfected an appeal to
the United States Supreme Court. The parolee argued that since there was no basis of suspicion in
conducting the search, the search was unreasonable and therefore the evidence seized pursuant to
the search should have been suppressed.

The Court, in resolving this matter, noted that the State of California had a statute which required
every prisoner eligible for release on state parole to “agree in writing to be subject to search or sei-
zure by a parole officer or other peace officer . . . with or without a search warrant and with or without
cause.” The Court further noted that a California penal statute provided that “it is not the intent of

the Legislature to authorize law enforcement officers to conduct searches for the sole purpose of
harassment” and that California case law had prohibited “arbitrary, capricious or harassing” searches
of probationers and parolees.

In deciding this matter the Supreme Court made a very important distinction between probationers
and parolees. The Court observed that on a continuum of state-imposed punishments, “parolees
have fewer expectations of privacy than probationers, because parole is more akin to imprisonment
than probation is to imprisonment.” Hence the Court reasoned that on the continuum of possible
punishments, parole was the stronger “medicine” and thus parolees enjoyed even less of the average
citizen’s absolute liberty than did probationers. As such the Court concluded that parolees had se-
verely diminished expectations of privacy by virtue of their status alone and they could be subject to
searches without the need of individualized suspicion.

By holding in Samson that a search could be conducted on a parolee without the need of individu-
alized suspicion, the Court may have also answered the question left unresolved in Knights, to-wit:
whether a search of a probationer conducted pursuant to a search condition must be based on
individualized suspicion. Under Samson one can arguably conclude that the Court has created two
different standards for conducting searches of probationers and parolees. Even if the wording of
the search condition might be identical in both situations and even be based on identical statutory
language, nevertheless it appears that the Court has implied that searches of probationers must be
based on reasonable suspicion and hence individualized suspicion while searches of parolees do
not need to be so.* Moreover if one follows the Court’s reasoning in Samson it would appear that this
individualized suspicion must be based on the totality of the independent facts brought to the atten-
tion of an officer and not simply inferred by the fact that the judge has imposed a search condition
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whereas the imposition of a search condition in and of itself will be sufficient to conduct a search of a
parolee.

Nevertheless, this case may be something of an anomaly because the Court observed that most
jurisdictions in the country require a search conducted pursuant to a condition of release to be based
on some level of suspicion whereas the California statute does not. Consequently State law and
especially a State court’s interpretation of its own State’s constitution guaranteeing the right against
improper searches and seizures of its residents may still control this matter.’ As such it is necessary
to examine certain court decisions that rely on state law in deciding this issue.

D. State Holdings Concerning the Scope of Conducting Searches
of Probationers and Parolees

Since the United States Supreme Court holding in Griffin approving a search conducted pursuant to
a state regulation, numerous courts have approved a search conducted pursuant to either a regu-
lation or a condition imposed by a court or board of parole. Nevertheless, a small minority of states
still disapprove of warrantless search conditions imposed on probationers and parolees.® Moreover
several jurisdictions have limited the scope of a search conducted pursuant to a court order. Finally
some appellate courts have held that a probationer or parole waives any contention regarding the
propriety of the search if the person voluntarily consents to the search.

Some courts have held that a search condition must be tailored to the offense for which the offend-
er was granted probation.” In People v. Hale,® the defendant was convicted of criminally negligent
homicide after having killed a woman in a boating accident when the defendant was intoxicated. The
defendant entered into a plea bargain agreement and was placed on probation. One of the condi-
tions to which the defendant agreed was that:

“you permit search of your vehicle and place of abode where such place of abode is legally under
your control, and seizure of any narcotic implements and/or illegal drugs found, such search to be
conducted by a Probation Officer or a Probation Officer and his agent.”

Ten months into the probationary period, the defendant’s probation officer received information that
the defendant was dealing drugs at his home. The probation officer, accompanied by the defendant
and by police officers, entered the defendant’s house. In the ensuing search the authorities discov-
ered rifles, shotguns, illicit drugs, and a scale. The defendant was subsequently indicted on drug and
weapons charges. Although the defendant argued on appeal that absent a search warrant, exigent
circumstances, or a voluntary consent, his home could not be searched by a Probation Officer, the
appellate court nevertheless stated that the court-imposed condition carried as great, if not greater
constitutional weight as a regulation. As such the appellate court upheld the conviction.

Even though a court may approve a search conducted pursuant to a court-imposed condition, some
jurisdictions have nevertheless limited a search to certain items such as illicit substances and drug
paraphernalia or pornography or sexually oriented devices. The Hale decision is a good example of
a case in which the court limited a search condition to a specific item, namely, drugs. In addition, the
Hale decision shows that if, in the course of conducting a search for a specific item, another type of
contraband is discovered, the other type of contraband may be seized and used in a subsequent
criminal proceeding.

Moreover, some appellate courts have examined the propriety of imposing certain search conditions
on the grounds of being overbroad or vague. In Phillips v. State,® the defendant was convicted of mul-
tiple counts of property offenses. The defendant was granted probation and the court ordered him,
as a condition to probation, to comply with certain special instructions dealing with substance abuse.
The defendant argued on appeal that the condition was overbroad. The appellate court on appeal
noted that the record included substantial evidence of the defendant’s history of substance abuse.
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The court further observed that conditions of probation that authorized warrantless searches for
drugs and alcohol had been allowed where there was a case-specific basis for the condition. As such
the appellate court approved the sentencing court’s imposition of such a condition where substance
abuse in the defendant’s background suggested that searches for drugs and alcohol could further the
defendant’s rehabilitation.™

Consent to the conducting of a search is a well-recognized exception to the constitutional require-
ment of the need to obtain a warrant and to have a [reasonable basis] for conducting the search.
Courts have extended this exception to the context of dispensing with the need to conduct a search
of probationers based on reasonable suspicion.” Nevertheless a search conducted based on the
consent of a probationer may still be invalid if the extent of the search is limited by the scope of

the consent given and the search exceeded that scope.' Moreover, consent that is voluntary may
nonetheless result in suppression if the consent derives from exploitation of the official illegality or
police conduct that significantly affects the decision to consent. Thus in State v. Tyler,'* an Oregon
appellate court held that the state could not simply show voluntary consent. It had to also show that
the consent was derived neither from police conduct that significantly affected the defendant nor from
the exploitation of unlawfully obtained knowledge.

E. State Standards of Reasonableness for Conducting a Search

Since the United States Supreme Court’s decision in Griffin v. Wisconsin, the states that allow
searches of probationers and parolees'™ have adopted a reasonableness standard that is less than a
probable cause standard.® A general definition of “reasonable” is that a warrantless search is legiti-
mate whenever a probation/parole officer has reasonable cause to believe that the parolee or proba-
tioner is violating, or is about to violate, a condition of release.'” Nevertheless the exact words of the
judicial test vary from state to state, but the result is the same. For example, in People v. Anderson'®
a warrantless search was approved where the parole officer had “reasonable grounds” to believe
there had been a violation. The language in People v. Santos'® was “reasonable suspicion.” In State v.
Williams,?° it was “sufficient information to arouse suspicion” and in State v. Sievers,?! it was “reason-
able manner.” When courts apply this approach, they often say that the totality of the circumstances
must be considered, including the complaining party’s status as a probationer.22 This means that the
amount of information required before action can be taken is less than in the case of a member of
the general public.

Nevertheless courts across this country are almost unanimous in holding that a warrantless search
of a probationer or parolee must be based on some express legal authorization. Thus the general
rule is that warrantless searches cannot be conducted absent an express condition, regulation, or
statute that gives the supervision officer or peace officer the authority to conduct such searches.?
This general rule remains true after the Supreme Court’s holding in Samson v. California. Without
some legal authorization to conduct a search of a probationer or parolee, the search will be per se
unreasonable.

Moreover courts in almost every jurisdiction have held that a mere hunch that a probationer has vio-
lated the conditions of his release is insufficient to justify a search of that individual.?* Even the Cal-
ifornia state courts, which have allowed investigative searches of probationers and parolees by law
enforcement officers, have held that a search cannot be arbitrary, capricious, or harassing.?> More-
over appellate courts have generally held that reasonable suspicion cannot be based on anonymous
tips that are either not verified or corroborated by independent evidence.?® Finally, because probation
searches must be based on reasonable suspicion that a probationer is in violation of a condition of
probation, almost all courts that have examined the issue has disallowed random searches.?” The
only exceptions to this rule are that random drug testing and suspicionless searches of computers for
sexually oriented graphics or pictures have been upheld on appeal.®

88  Civil Liabilities and Other Legal Issues for Probation/Parole Officers and Supervisors, 4th Edition




CHAPTER 6

F. Issues Still Pertinent to Conducting Searches of Probationers

A condition to visit the home of the probationer/parolee cannot be converted into a search con-
dition.2° Nevertheless such a condition may be useful because once lawfully on the premises the
officer may see (or detect through other senses) information that activates some exception to the
warrant requirement of the fourth amendment. It is well established that law enforcement officers may
seize incriminating evidence found in “plain view.” For the plain view exception to the warrant require-
ment to attach, two prerequisites must be met: 1) the officer must lawfully make the initial intrusion or
otherwise be in a proper position to view the item or lawfully be on the premises; and 2) the fact that
the officer has discovered evidence must be immediately apparent.°

Although almost all court decisions recognizing the plain view doctrine have applied to law enforce-
ment agents, there is no constitutional reason why this doctrine cannot also apply to probation or
parole officers.3! Provided that the officer is legitimately at the residence of the probationer or parolee
and sees contraband or other incriminating evidence in plain view, such as drugs on a sofa or child
pornography on a coffee table, then this evidence can be seized without the need of a warrant or
other legal justification. (Whether it is wise to attempt to seize this contraband or instead report its
finding to law enforcement for the issuance of a warrant must be controlled by an individual probation
or parole authorities’ policies and procedures).

One recent court decision that discussed the difference between a home visit and a search is State
v. Moody.*2 In this case the defendant was placed on probation for two years in Montana for a driving
while intoxicated offense and an offense of assaulting a peace officer. The defendant appealed the
imposition of a condition requiring her to “make the home open and available for the Probation and
Parole Officer to visit as required by policy” The defendant argued on appeal that this condition violat-
ed the reasonable cause standard to searches of probationers’ residences.

The Supreme Court of Montana recognized that home visits were a commonly imposed condition of
probation. Moreover the court determined that a probationer did not have a reasonable expectation
of privacy when a probation officer conducted a home visit. Because a reasonable expectation of
privacy did not exist, the Court therefore concluded that a home visit could not constitute a search as
understood under the Fourth Amendment.3

The court further observed that because a home visit was not a search, a probation officer could
not open drawers, cabinets, closets, or the like; nor could the officer rummage through the proba-
tioner’s belongings. Furthermore the court noted that while a home visit had the potential to turn into
a search pursuant to an officer’s plain view observations, it had to remain within the parameters of a
home visit unless or until there was reasonable cause to engage in a search. As such the court held
that home visits, as a routine and reasonable element of supervising a convicted person serving a
term of supervised release, were not searches and were thus not subject to the reasonable cause
standard.

1. Police Searches Conducted with Probation/Parole Officers

How much simpler it would be if the holdings in United States v. Knights and Samson v. California
completely resolved the problems of police officers conducting searches of probationers with or with-
out the presence of probation officers. For example Knights clearly stated that police officers could
conduct searches of probationers without the presence of a probation officer and for investigatory
purposes only. Moreover as previously discussed the Samson decision, while reaffirming that a law
enforcement agent could enforce a search condition, this decision also indicated a higher threshold
for overcoming a Fourth Amendment objection to conducting a search of a probationer as opposed to
a parolee. Nevertheless an analysis of police searches of probationers with or without the assistance
of a probation officer cannot be performed solely under federal constitutional principles. State laws
and state constitutional considerations must also be taken into account.
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Thus some states may limit the conducting of a search of a probationer to supervision officers. This
limitation may be based on state court decisions or by a specific state statute.®* Nevertheless other
states have recognized that a probation officer may enlist the aid of law enforcement personnel to
expedite a search,® subject to the limitation that the primary purpose is probation-related and not a
subterfuge for a more general law enforcement goal. Under this situation, a police officer is allowed
to assist in the search of a probationer/parolee if the purpose of the police officer accompanying the
supervision officer is to provide protection to the supervision officer. Moreover, other states have held
that if the police seek to induce a probation officer to exercise his or her power to search, the proba-
tion officer may accommodate the request if he or she believes the search is necessary to the proper
functioning of the probation system.%6

One recent court decision that discussed the proper boundaries in probation/police officer collab-
oration is State v. Jones.*” In this case during the period that the defendant was being supervised
on parole a police detective informed the defendant’s parole officer that he had information that the
defendant was sexually involved with a fourteen year old girl. The police officer told the parole officer
that he had knowledge that the probationer had given the girl nude photographs of himself and love
notes.

Accompanied by police officers the parole officer went to the defendant’s residence. The defendant
came out of the room in the house in which he was living and closed and locked the door behind
him. A locksmith was called to open the door. After the police officers entered the room and surveyed
it, the parole officer entered the room by herself and conducted the search without police involve-
ment. During her search the parole officer discovered, among other items, nude photos, allegedly of
the fourteen year old victim, female clothing, and love letters. As a result of the introduction of this
evidence in a subsequent trial the defendant was convicted of second-degree sexual assault of a
child and sexual exploitation of a child and punished as a repeat offender.®®

The defendant argued on appeal that the evidence seized in the search should have been sup-
pressed because the search of his room was not a probation search, but was instead a police
search and therefore required a warrant. The appellate court, reviewing this matter, concluded that
the search of the defendant’s room was a probationary search and not a police search. The court
noted that cooperation between a probation officer and law enforcement did not transform a pro-
bation search into a police search. Moreover the court stated that a probation search was also not
transformed into a police search because the information leading to the search was provided by law
enforcement. In addition the court observed that a probationary search was not transformed into a
police search due to the existence of a concurrent investigation. Finally the court stated that the facts
demonstrated that the officers were present at the defendant’s residence for protective purposes and
that this was a recognized example of cooperation between law enforcement and probation agents.
As such the appellate court concluded that the police participation in this case did not exceed their
role of providing protection for the officer conducting the search.

2. Searches Conducted by Police Officers Alone or by Directing a Probation/Parole
Officer to Conduct a Search

Until the decision of United States v. Knights, most courts had held that a police officer, acting alone,
could not conduct a warrantless search of a suspect simply because a warrantless search has been
imposed on the offender as a condition of probation. Nevertheless a minority of jurisdictions had
allowed police officers to conduct searches of probationers without the presence of a supervision
officer provided that there was a condition of release requiring the defendant to “waive” his fourth
amendment rights. Hence in In re Tyrell,* police officers searched a juvenile congregating with sus-
pected gang members at a football game. The police discovered a bag of marijuana on the juvenile.
Unbeknownst to the police, the juvenile was on probation with a condition allowing the search of his
person.
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The California Supreme Court held that this condition was sufficient to authorize the search of the
juvenile by police. Even though no probation officer was present when the search was conducted
and even though the police were unaware that the juvenile was on probation, much less aware of the
search condition, the Court held that the search was reasonable. The Court stated that “as a general
rule, probationers have a reduced expectation of privacy, thereby rendering certain intrusions by
governmental authorities ‘reasonable’ which otherwise would be invalid under traditional constitution-
al concepts, at least to the extent that such intrusions are necessitated by legitimate governmental
demands.”*® Whether the minority holding in In re Tyrell becomes a majority holding for most jurisdic-
tions in the future is hard to predict. What is reasonably certain is that in light of the recent holding in
Knights, many state jurisdictions will reexamine past holdings that provided greater restrictions to the
search of probationers than has been provided by the United States Supreme Court in its interpreta-
tion of the Fourth Amendment right against unreasonable searches and seizures of probationers.

Prior to the holdings in Knights and Samson, there was some uncertainty concerning whether a
court or a probation/parole officer could delegate supervisory authority to a police officer and hence
change the status of a law enforcement officer into that of a probation/parole officer. While certain
court decisions had approved search conditions that extended the authority to law enforcement
officers to conduct warrantless searches of probationers or parolees,*' most courts had deemed

that law enforcement officers, when conducting these searches, were “assisting” supervision officers
and hence were not assuming the role of a supervision officer. In differentiating between the notion
of assisting a supervision officer as opposed to assuming the supervision officer’s role, courts had
focused on whether the supervision officer authorized or initiated the search,*> whether the search
was conducted pursuant to a legitimate goal of probation or parole,*® and whether the search was a
pretext for conducting a criminal investigation of the probationer or parolee.* Moreover, most courts
have held that if a peace officer requests that a probation officer conduct a search of a probationer,
that officer must have a basis and reason in accordance with the officer’s duties supervising the
offender in order to conduct a search.*® While the holdings in Knights and Samson have now blurred
these distinctions, as a general rule, there is less liability for supervision officers if the police officer is
assisting the supervision officer than if the supervision officer is assisting the law enforcement officer.

Finally, certain appellate courts have held that when a probation officer acts on information furnished
by a law enforcement agent, that officer has a duty to conduct an independent analysis of the infor-
mation in order to determine whether reasonable suspicion exists to conduct a search of a proba-
tioner. In Culver v. Delaware,*® probation officers searched a probationer’s home after police “tipped
off” probation officers that they suspected that he was involved in drug activity. The police contacted
the probation department after receiving a call from an anonymous person whose “tip” made it clear
that the caller had no personal information about the probationer consistent with illicit drug activity.
While conducting a search of the probationer home, the probation officers did not find any drugs but
did find a revolver and a detoxification kit.

The defendant argued on appeal that the anonymous caller’s tip was entirely speculative, lacked any
corroboration, and therefore the relayed tip to the probation officer by the police could not form the
basis of reasonable suspicion to conduct a search of the probationer’s home. The Delaware Supreme
Court stated that probation officers could not rely on police officers vouching for anonymous callers
with no proven track record for supplying credible, reliable information. Instead, the court stated that
police officers must provide probation officers sufficient facts so that the probation officers can inde-
pendently and objectively assess the reasonableness of the inferences to be drawn from the caller’'s
tip. Finally the court stated that to hold otherwise would make probation officers essentially surro-
gates for the police, conveniently used when the police had no lawful authority to act on their own.
Because there was no independent basis for having reasonable suspicion that the probationer might
be in violation of the conditions of his probation, the court reversed the conviction of the defendant.
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Il. PROBATION/PAROLE OFFICERS AND FIREARMS

A significant development in probation and parole supervision over the last two decades has been
the arming of probation/parole officers in some parts of the country. Although the federal system and
a few other states have authorized probation/parole officers to carry weapons prior to the 1990s, the
number of jurisdictions that have joined the ranks of arming their officers has grown markedly since
that time. The arming of officers has now included even the arming of juvenile probation officers.*
This, in turn, has increased the liability concerns of officers who now not only must be aware of all of
the nuances of probation and parole laws but must also be aware of the legal consequences of the
use of deadly force.

The arming of probation/parole officers results from several circumstances. First, with overcrowding
problems in the nation’s prisons during the last decade and the pressure to divert more and more
offenders who had traditionally been sentenced to prison or had previously served longer periods

of confinement, probation and parole case loads now contain more “hardened” or serious offenders
than before. Second, the mission of probation and parole departments in many jurisdictions has
changed from rehabilitation to public protection. Finally, greater collaborative efforts between law en-
forcement agents and probation/parole officers have underscored the need for armed self-protection.

Whether or not a probation/parole officer is armed depends on several factors. First, in order for a
state probation or parole officer to be armed, there must be state legal or statutory authority allowing
that officer to carry a weapon. But even if state law authorizes the arming of officers, the local court,
board of parole, or supervision department may elect not to arm its officers. Arming officers or allow-
ing officers to carry firearms is discretionary with the supervisory authorities in most jurisdictions.
Finally, even if a jurisdiction allows its officers to carry a weapon, state regulations or departmental
policies may still preclude a particular officer from being armed due to a number of reasons, such
as psychological reasons, because of information found in a background check of the officer, or for
failure of the officer to pass a weapons certification course.

Departments that have chosen to arm their officers have done so for one of two reasons: protecting
their officers and general law enforcement. State laws differ on the justification for an officer being
armed. For example, Texas allows its adult probation and parole officers to be armed for self-defense
purposes only.® The law in Pennsylvania and New York, on the other hand, states that probation and
parole officers are law enforcement officers during the period that they are on duty and gives them
broad powers to arrest probationers and parolees observed violating the conditions of their release.*
Whether an officer is liable for an incident arising from the discharge of a weapon may depend on the
extent of the authority given to the officer by state law to carry a weapon and on whether the officer
exceeded that authority.

There are hardly any court decisions examining liability issues arising from the discharge of a weap-
on by a probation/parole officer; but there are numerous court cases on the use of a weapon by a law
enforcement officer. Because of the similarity in legal issues that arise in use of weapons lawsuits in-
volving law enforcement officers and that would arise in cases involving probation/parole officers, one
can draw analogous conclusions for probation/parole cases by examining law enforcement cases.

Although a party injured in an incident involving the discharge of a weapon by a probation/parole
officer could file a lawsuit under the various states’ tort claims acts, including state wrongful death
statutes, the most common cause of action for the improper use of a weapon is a claim for a depriva-
tion of a constitutional right protected by the federal law codified at, 42 U. S. C. § 1983. This provision
was enacted by the United States Congress in order to provide persons a means of obtaining redress
for the loss of a constitutional right caused by a person acting under color of law. Nevertheless, a
mere assertion of negligent deprivation of a constitutional right is insufficient to prevail in a § 1983
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lawsuit.®® There must be a showing that the deprivation indicated deliberate indifference or gross
negligence on the part of the government official.®'

Supervisors and political subdivisions of a state can be sued if the action of the supervisor or polit-
ical subdivision was a contributing cause of the person’s deprivation of a constitutionally protected
right. This accounts for the reluctance by many departments and agencies to allow their officers to
carry firearms. For example, the lack of sufficient training of probation/parole officers in the use of
weapons may be grounds for a suit under § 1983.%2 This failure to train properly extends to the failure
to provide continuous training,® failure to ensure that the officers adequately understood the course
material,> and even failure to provide instruction on first aid in case a person is injured as a result of
the discharge of the officer’s weapon.5®

Probation and parole officers may be liable if they use excessive force in attempting to arrest or
apprehend an offender. In Tennessee v. Garner,* the Supreme Court held that the use of excessive
force (in this case a shooting) to arrest a suspect of a crime constituted an unlawful seizure under
the Fourth Amendment to the United States Constitution. The Court stated that a police officer could
not use a deadly weapon to stop an unarmed nondangerous suspect from fleeing unless said deadly
force were necessary to prevent the escape and the officer had probable cause to believe that

the suspect posed a significant threat of death or serious physical injury to the officer or others. In
addition, the officer must give a warning, where feasible. The same rule applies to probation/parole
officers.

In a subsequent decision, the United States Supreme Court examined what constitutional standard
governed a person’s claim that law enforcement officials used excessive force in the course of mak-
ing an arrest, investigatory stop, or other “seizure” of the individual’s person. In Graham v. Connor®”
the plaintiff filed a § 1983 lawsuit seeking to recover damages for injuries allegedly sustained when
law enforcement officers used physical force against him during the course of an investigatory stop.
The plaintiff, a diabetic, had felt the onset of an insulin reaction and had asked a friend to take him
to a nearby convenience store to purchase some orange juice. When the plaintiff arrived at the store,
he saw a long line of customers at the checkout counter and concerned about the delay decided

to go to a friend’s house instead. A police officer observed plaintiff going in and out of the store and
became suspicious. He stopped the car to investigate the matter and the plaintiff told him he needed
to get to a friend’s house because he was having an insulin reaction. As a result of his encounter with
the police, the plaintiff sustained a broken foot, cuts on his wrists, a bruised forehead and an injured
shoulder.

The Supreme Court, in examining what standard determined an excessive use of force, observed
that in a claim arising in the context of an arrest or investigatory stop, the standard should be most
properly characterized as one invoking the protections of the Fourth Amendment. As such the

Court stated that all claims that law enforcement officers had used excessive force—deadly or not—in
the course of an arrest, investigatory stop, or other “seizure” had to be analyzed under the Fourth
Amendment and its “reasonableness” standard, rather than under a “substantive due process”
approach. Moreover the Court stated that as in other Fourth Amendment contexts, the “reasonable-
ness” inquiry in an excessive force case was an objective one: the question was whether the officers’
actions were “objectively reasonable” in light of the facts and circumstances confronting them,
without regard to their underlying intent or motivation. Finally the Court stated that because the test
of reasonableness under the Fourth Amendment was not capable of precise definition or mechanical
application, its proper application required careful attention to the facts and circumstances of each
particular case, including the severity of the crime at issue, whether the suspect posed an immediate
threat to the safety of the officers or others, and whether he was actively resisting arrest or attempt-
ing to evade arrest by flight.
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In departments where officers are allowed to carry firearms, the following rules should be considered
if civil liability is to be obviated or minimized:

Proper training on the use of firearms is a must. Ideally, that training should be similar to that
given to police or other law enforcement officers in the state.

Ideally, officers should be properly certified to carry a weapon. This includes participating in regu-
lar continuing education programs to those similarly required of law enforcement officers.

The department must set a clear policy on the use by officers of deadly force. Such use should be
limited to cases when there is probable cause to believe that there is an imminent threat of death
or serious bodily injury and deadly force is needed for self-defense or for the defense of other
persons.

There is fear in some departments that the agency itself might be sued if officers are not allowed to
carry firearms and are later injured in the course of their work. This is understandable, but as best

we know there has been no case filed in court so far on this issue. Even if filed, however, chances

of success may be remote because the officer will have difficulty establishing that carrying a firearm
would have prevented the injury. There will have to be a showing of deliberate indifference on the part
of the department before liability can likely be imposed. Although this showing will have to be decided
on a case-by-case basis, merely not allowing an officer to carry a firearm in itself should not consti-
tute deliberate indifference. It also helps if the agency has a policy aimed at minimizing the possibility
of placing an officer in a situation of undue risk. For example, the department can require that in risky
situations, the officer should ask the assistance or presence of police officers and not undertake the
job alone, or that it be done only in the company of another probation or parole officer.

lll. DUTY TO THE OFFENDER NOT TO
DISCLOSE INFORMATION

A major legal liability concern of field officers relates to confidentiality and privacy issues. Despite
the widespread anxiety this issue generates among officers, there are actually only a few instances
in which the breach of confidentiality has been the basis for a civil suit against an officer. This does
not imply that confidentiality issues are not important for officers or that officers cannot incur liability
for the improper disclosure of information regarding an offender. Instead, it indicates that this has not
been an issue in which offenders in the past have had a particular awareness and therefore there
have been few claims alleging a breach of confidential matter. Perhaps because of the heightened
concern officers have regarding confidentiality, officers traditionally have taken a cautious approach
when dealing with information concerning an offender.

What makes disclosure of information about a probationer/parolee less of a liability issue is that in
many states the fact that a person is on probation or parole is a matter of public record and therefore
there is no liability for disclosure. Moreover, such disclosure might be justified by the fact that it is pro-
tective of society. The only possible exception to this is juvenile cases if disclosure of a juvenile being
on probation or parole is prohibited by state statutory or case law.

Although being on adult probation or parole is a matter of public record in most states, what may be
disclosed beyond that is much less certain and depends upon state law or agency policy. This refers
to such information as: 1) what is the person’s status on probation, 2) has the person been referred
to certain treatment programs, such as substance abuse treatment or sex offender counseling,

3) whether the person is successfully complying with the conditions of release, and so forth. In
many if not most states, these are not matters of public record and therefore may not be disclosed.
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One writer, however, gives this opinion on the issue of disclosure and liability under state tort law:

It is doubtful that such acts as the disclosure of information to employers proscribing certain
employment would be deemed tortious. Federal officers can reveal items of information from public
records, such as records of prior arrests or convictions, free of liability from the tort of defamation.
Regardless of the source of the information, if it is accurate, no liability could arise for defama-
tion, since truth is a complete defense. As to the tort of invasion of privacy, disclosure of items of
public record creates no liability. Also, the release of information to a large number of persons is an
essential element of the tort of invasion of privacy; that element would be lacking in the release of
information to an individual employer. Finally, the tort of interference with a contract or a prospec-
tive contract can be justified if the ultimate purpose of the disclosure outweighs the harm to the
plaintiff. The impersonal disclosure of information to an employer to protect the public or a third
party would appear to be within the rule of justification.5®

In Anderson v. Boyd,*® the plaintiff parolee brought suit against parole officers, claiming the defen-
dants had knowingly repeated false statements regarding the plaintiff’s criminal record to Idaho

State Officials and local police authorities. The court ruled that dissemination of information about a
parolee to persons outside the parole board does not relate to the parole officers’ duties in deciding to
grant, deny, or revoke parole. Therefore, absolute immunity does not extend to such conduct; at most,
parole officers would be entitled to executive, good faith immunity for their alleged conduct.

In addition to information gleaned from public records and correctional files about the offender,
probation/parole officers frequently receive information directly from the offender and the offend-
er’s associates. If the offender has a right to prevent the dissemination of information from such
sources, might he or she be able to recover damages from the officer in a proper suit in the event
of disclosure? As a matter of general law, apparently the answer is no. Again, case law support for
this conclusion is thin, but that in itself is somewhat indicative of the weakness of the argument that
must be made to support liability. The question hinges on the nature of the relationship between the
probation/parole officer and the offender.

One of the closest examinations of this relationship was made in a 1976 Washington criminal case.®®
In that case, a parolee contended that the trial court should not hear testimony from his parole officer
concerning statements he made voluntarily during a telephone conversation. (Because there was no
custodial interrogation, the parolee could not argue successfully that Miranda required suppression.)
The defendant contended that the relationship between parole officer and parolee is a confidential
one, that all communications between the two were thereby privileged, and that to hold otherwise
would undermine the rehabilitation process envisioned by the parole system. The court disagreed:

A parole officer’s primary responsibility is to the court, secondly to the individual being supervised.
To hold that each communication between the parolee and his parole officer is privileged would
close the lips of the supervising personnel and allow the parolee to confess serious crimes with
impunity.®!

It must be noted that, in criminal prosecutions, courts have a significant need for relevant testimony.
They are reluctant, therefore, to expand the concept of privilege beyond its traditional bounds—
lawyer-client, doctor-patient, clerical-penitent, husband-wife. Although the civil law context is different,
there is no reason to expect the officer-probationer/parolee relationship to be treated as confidential.

A. The Case of Fare v. Michael C. Says There Is No Probation Officer-
Probationer Privileged Communication

In Fare v. Michael C.,% the request by a juvenile on probation, who was suspected of murder, to
see his probation officer — after having been given the Miranda warnings by the police — was not
considered by the United States Supreme Court as tantamount to his asking for a lawyer. Evidence
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voluntarily given by the juvenile, even after he expressed a desire to see his probation officer instead
of a lawyer, was held admissible in a subsequent criminal trial. The Court also addressed the issue
of confidentiality of information between a probation officer and a juvenile probationer, saying:

A probation officer is not in the same posture with regard to either the accused or the system of
justice as is [a lawyer]. Often he is not trained in the law, and so is not in a position to advise the
accused as to his legal rights. Neither is he a trained advocate, skilled in the representation of
the interests of his client before both police and courts. He does not assume the power to act on
behalf of his client by virtue of this status as advisor, nor are the communications of the accused
to the probation officer shielded by the lawyer-client privilege ... In most cases, the probation
officer is duty bound to report wrongdoing by the juvenile when it comes to his attention, even if
by communication from the juvenile himself. (emphasis added)®

Although the above case involved a juvenile probationer, there are strong reasons to believe that the
principles enunciated apply to adult cases as well. Constitutionally, therefore, probationers/parolees
do not have a right against disclosure of information given to probation/parole officers; however, dis-
closure may be prohibited by state law or agency regulation. This is especially true if the nature of the
disclosure involves the physical or mental health status of the individual.

Some supervisory agencies have administrative policies concerning public record access and
disclosure. These rules may establish a policy forbidding an officer from releasing certain information
regarding a probationer or parolee even though no statute or other law prohibits an officer from doing
s0. An agency policy restricting the disclosure of certain information would supersede the general
principles discussed here. Hence, the reader should determine whether there is an applicable agen-
cy policy that would prohibit an officer from releasing information maintain by the agency. In addition,
certain states have now established laws or administrative policies restricting the disclosure of infor-
mation pertaining to the victim of a crime. A probation or parole officer should thoroughly familiarize
him or herself with laws or policies in his or her jurisdiction that preclude the release of information
pertaining to a victim.

B. Invasion of Privacy

An area of liability concern that is similar to the disclosure of confidential information involves the
potential tortious invasion of privacy. Many, if not most states, recognize a cause of action for an in-
vasion of privacy.®* Generally, the elements for an invasion of privacy are: 1) the disclosure of private
facts must be a public disclosure; 2) the facts disclosed to the public must be private, secluded or
secret; and 3) the matter made public must be offensive and objectionable to a reasonable person of
ordinary sensibilities under the circumstances.®® Although disclosure of information that is a public
record or factual information regarding an individual’s criminal conviction is not actionable as an inva-
sion of privacy, the disclosure of certain highly personal information about an offender may be.

Thus, the improper disclosure of information obtained while questioning the offender being super-
vised may give rise to a suit for the invasion of privacy. For example, even though a probationer

or parolee may be being supervised for a sex offense, it still may be an invasion of the individual’s
privacy if a probation or parole officer were to disclose highly sensitive information about the offend-
er’s sex life. If this information about the individual’s sex life were not criminal in and of itself, but such
that an ordinary person would find highly embarrassing if it were disclosed about that individual,

then such disclosure may constitute an invasion of privacy. Moreover, if the agency responsible for
supervising the offender has a policy against disclosing such information, it may be presumed that
such information is highly sensitive and therefore be presumed that the publication of such would
constitute a breach of privacy.
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Finally, the improper questioning of a probationer or parolee during supervision may give rise to

a suit for the unreasonable intrusion upon the privacy of the individual. Although officers have a
great deal of discretion and are given considerable leeway in questioning an offender who is under
supervision, the questioning must have a reasonable bearing on the rehabilitation of the offender or
the enforcement of the conditions of release. For example, if an officer were to question extensively a
probationer or parolee convicted of theft about the offender’s sexual life or practices, said questioning
could be deemed improper, especially if there were no indication that the offender’s sexual behavior
was interfering with the efforts to rehabilitate the individual or had contributed to the commission

of the offense for which he or she was placed on probation or granted parole. Thus even though a
probationer or parolee has been convicted of a crime, the individual still has an interest in preventing
the unreasonable intrusion into his or her private life.

C. Libel and Slander

Another area of concern touching upon privacy issues involves libel and slander. Libel is a written or
printed defamation which tends to injure the reputation of a living person and thus expose him or her
to public hatred, contempt, ridicule, or financial injury, or impeach his or her honesty, integrity, virtue,
or reputation.®® Slander is a defamatory statement orally communicated or published to a third person
without legal excuse.®” To establish a prima facie case of defamation a plaintiff must demonstrate
that: 1) the defendant published a defamatory statement; 2) the defamatory statement identified the
plaintiff to a third person; 3) the defamatory statement was published to a third person; and 4) the
plaintiff’s reputation suffered injury as a result of the statement.®®

Even though probationers and parolees have been convicted of a criminal offense and even if their
reputation is not held in high esteem in the community, libel and slander laws still protect them. Thus
if an officer were to make a false factual statement about an probationer or parolee, such as a false
accusation that an offender convicted of embezzlement is a drug dealer or a person convicted of
driving while intoxicated is a child molester, the offender could bring an action against the officer for
libel or slander. Moreover, because making false accusations regarding a probationer or parolee is
clearly not within the course and scope of an officer’s job responsibilities, it is doubtful whether an
officer could assert the defense of official immunity in response to a suit for libel or slander. Hence
any statement that an officer makes about an offender must be factually based and verifiable and the
publication of which must be consistent with department policies and state law.

D. No Tortious Interference with a Contract if Disclosure Is Justified

Officers frequently face situations in which they see the need to inform a person employing a pro-
bationer or parolee about the individual’s criminal record. (See Liability for Failure to Disclose Client
Background Information to Third Parties, below) A potential liability concern for disclosing information
to an employer regarding an offender under supervision is the tortious interference with a contractual
relationship between the employer and his or her employee. The elements for establishing such a
cause of action are: 1) the existence of a contractual or business relationship or expectancy; 2) an
intentional act of interference by a party outside that relationship or expectancy; 3) proof that the
interference caused the harm sustained; and 4) damages.®® Ordinarily there is no tortious interfer-
ence with a contract if there is a legal justification for informing the employer about the employee. In
probation and parole supervision, legal justification would likely exist if the disclosure of information
concerning the offender would protect the interests of the employer or further the safety of the public.
Thus if a probation or parole officer notifies a hospital that its employee, working in a dispensary, was
convicted of a drug offense or notifies a bank that one of its tellers had been convicted of embezzle-
ment, this would be justified on the grounds that said disclosure protected the interests of the em-
ployer and the public. Liability might issue, however, if disclosure is prohibited by state law or agency
policy, as is the case in juvenile probation or parole supervision.
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Nevertheless, an officer should only inform an employer about one of his or her employees who is
being supervised in strict accordance with guidelines established by or under the direction of the
court, board of parole, or supervisory agency. Moreover, an officer should under no circumstances
recommend to the employer that the employee be terminated. The officer should only provide factual
information to the employer for the purpose of making the employer aware that he or she may need
to take certain precautions regarding the employee. The precautions that are taken should be left to
the discretion of the employer.

E. Federal Rules of Confidentiality

Every state has laws regarding the disclosure of confidential information. These laws generally pro-
tect information concerning an individual’'s physical or mental health status. In addition, states may
also have laws protecting other information deemed sensitive in nature. These state laws may or may
not pertain to probationers or parolees in various jurisdictions. Because this manual only discusses
probation and parole matters that have general applicability to the nation as a whole, it is advisable
for a probation or parole officer to seek legal advice concerning whether local laws may provide addi-
tional protections for the disclosure of information pertaining to offenders.

1. Federal Rules of Confidentiality Regarding Substance Abuse Treatment

Federal law, under certain circumstances, creates a right of confidentiality throughout the country re-
garding information about alcohol or substance abuse treatment. This law has stringent requirements
for allowing the disclosure of alcohol and substance abuse information and has severe penalties for
the improper disclosure of this type of information. This law also applies to offenders in the criminal
justice system. Thus it is important for probation and parole officers to understand federal confidenti-
ality rules.

42 United States Code § 290dd-2 provides that if a treatment provider falls within the ambit of federal
regulations, then the confidentiality of the identity of any patient seeking drug and alcohol treatment
must be protected.” In addition this law provides that any person who receives information regarding
the identity of a patient being treated for drug or alcohol abuse in a federally regulated facility cannot
pass it on without proper authorization. “Patients” include probationers or parolees being treated for
substance abuse problems by a treatment provider subject to federal regulations. Thus a probation
or parole officer may be precluded from acknowledging that an offender is being treated for alcohol
or substance abuse or indicating the location of an offender who is residing in a substance abuse
treatment facility, even to a court or law enforcement agency.

This federal law only allows the disclosure of information identifying a person as being treated for a
substance abuse problem under certain narrow exceptions. One is if the person being treated signs
an informed consent allowing the disclosure of treatment information to certain parties. Another is if
the offender is being investigated for the commission of another crime and the disclosure is required
pursuant to a court order. However, in order to procure a court order authorizing the release of this
type of information, there must first be a court hearing. A subpoena signed by a judge compelling the
disclosure of this information is not sufficient.

At the court hearing the court must find that “good cause” exists for disclosing this information. In or-
der to find “good cause” the court must consider the seriousness of the alleged offense and balance
the necessity and public interest in disclosing the information with the right of the patient to keep this
information confidential. If a court deems the information disclosable, then an order will be issued
compelling the individual having information regarding the identity of the person being treated for a
substance abuse problem to reveal the information to proper authorities.
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Not all substance abuse treatment providers come under this federal confidentiality law; only those
treatment providers subject to federal regulations do. Generally, treatment providers who receive
federal funding either directly or indirectly, such as through Medicare payments, are subject to federal
regulations. However, because of the seriousness of a breach of this federal law, a probation or
parole officer who refers an offender to substance abuse treatment should inquire of that treatment
provider whether it is subject to federal regulations.

2. Health Insurance Portability and Accountability Act (HIPAA)

In 1996 the United States Congress enacted the Health Insurance Portability and Accountability Act
(HIPAA). This act provides that information regarding a person’s health care treatment is confidential
and cannot be released except as otherwise provided in this act or through a waiver voluntarily exe-
cuted by the patient. Nevertheless the regulations promulgated for the enforcement of this act, known
as the Privacy Rule, did not go into effect until April 14, 2003. The Privacy Rule prohibits covered
entities from using or disclosing protected health information except as the rule permits.” Moreover,
a state law that is “contrary” to the Privacy Rule is preempted.” In addition HIPAA provides civil and
criminal penalties for its violation.”

The Privacy Rule only applies to a “covered entity” which is a health care plan, health care clearing-
house, and a health care provider. Although this may appear to limit the application of HIPAA, cov-
ered entities are broadly construed and under certain circumstances can include treatment services
provided through a probation or parole department. The Privacy Rule encompasses “individually
identifiable health information.” “Individually identifiable health information” is “information that is a
subset of health information, including demographic information collected from an individual,” and:

(1) Is created or received by a health care provider, health plan, employer, or health care clearing-
house; and

(2) Relates to the past, present, or future physical or mental health or condition of an individual; the
provision of health care to an individual; or the past, present, or future payment for the provision of
health care to an individual; and

(i) That identifies the individual; or

(i) With respect to which there is a reasonable basis to believe the information can be used to
identify the individual.™

Generally, a covered entity using, disclosing, or requesting protected health information “must make
reasonable efforts to limit protected health information to the minimum necessary to accomplish the
intended purpose of the use, disclosure, or request.””® The Privacy Rule permits a covered entity to
“use or disclose protected health information for its own treatment, payment, or health care opera-
tions.””® Also, an individual may authorize or agree to certain uses or disclosures of protected health
information.”” In addition under HIPAA a covered entity can disclose protected health information for
the following purposes:

a) To provide, coordinate, and manage the individual’s health care and any related services.
b) To obtain payment for the services provided.

c) To facilitate the function of the entity’s health care operations.

d) When required to do so by any federal, state, or local law.

e) When there is a risk to public health.

f) If the entity believes that a patient is the victim of abuse, neglect or domestic violence.
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g) To cooperate with a health care oversight agency in conducting such functions as audits; civil,
administrative, or criminal investigations, inspections, licensure, etc.

h) In the course of any judicial or administrative proceeding in response to an order of a court or
administrative tribunal.”®

i) To a law enforcement official for law enforcement purposes.

j) For research when research protocols have been approved to address the privacy of the patient’s
protected health information.

k) When necessary to prevent or lessen a serious and imminent threat to the patient’s health or
safety or to the health and safety of the public.

I) To comply with worker’s compensation laws.”®

At first glance it may appear that a criminal justice agency such as a probation or parole office would
not constitute a covered entity. Thus, if the probation or parole agency were outsourcing the provision
of such rehabilitative services as counseling for emotional problems, substance abuse or mental
health treatment or only making referrals to outside entities for these services then it would appear
that the department would not fall under HIPAAs definition of a “covered entity” However if the proba-
tion or parole were providing in-house counseling or treatment services, including services provided
in a residential setting that is administered by a parole agency or a probation department, then these
services might well fall within the definition of “individually identifiable health information” and the
parole agency or probation department would be a covered entity for purposes of complying with the
requirements established under HIPAA. If such were the case then not only would the parole agency
or probation department be required to follow the Privacy Rule’s regulations but the entity would also
have to develop policies and procedures to comply with HIPAAs requirements.

IV. CASES ON LIABILITY FOR REVOCATIONS

In Hall v. Schaeffer® a federal district court ruled on a civil rights action brought by a former proba-
tioner against a probation officer. The court found that the defendant, in filing a petition seeking the
arrest of the plaintiff, was performing a discretionary function pursuant to her official law enforcement
duties as a probation officer. She was, therefore, entitled to quasi-judicial immunity.

In another case, the United States Fifth Circuit Court of Appeals®' examined a civil rights suit against
a probation officer who mistakenly caused the arrest of a plaintiff probationer due to the erroneous
assumption that a person with the same name as the plaintiff was, in fact, the plaintiff. The court
found the officer could be subjected to suit only where his conduct clearly violated an established
statutory or constitutional right or which a reasonable person would have known. The rationale of-
fered for this standard was a clear need to vindicate constitutional guarantees without dampening the
ardor of public officials and the discharge of their duties. Specifically, the court ruled that the officer
was not performing an adjudicatory function and was not entitled to judicially-derived immunity.

However, in the same year,® the United States Ninth Circuit Court of Appeals heard a suit brought
by a plaintiff claiming repeated arrests and consequent nonbail parole holds pending investigation of
baseless charges of parole violations. This court found the decision to arrest directly related to the
decision to revoke parole and, therefore, was protected by absolute immunity.

Jones v. Eagleville Hospital and Rehabilitation Center® suggests other bases for liability. Here suit
was brought after a parole revocation for refusal to remove a skull cap with religious significance to
the plaintiff. Although the court found no liability, that decision appears to be the result of a provision
in 42 U. S. C. § 1983 that limits a proper defendant to a “person.” The defendant in this case was the

100 Civil Liabilities and Other Legal Issues for Probation/Parole Officers and Supervisors, 4th Edition




CHAPTER 6

Parole Board and not a “person.” Thus the question of liability under the facts in this case have yet to
be unequivocally resolved by a court.

V. OTHER SUPERVISION ERRORS

Failure to warn where there is some duty to do so is not the only circumstance that could give rise to
liability to third parties. Deficiencies in the whole range of a field officer’s responsibilities are replete
with possibilities. An example is Semler v. Psychiatric Institute,®* decided by the Fourth Circuit Court
of Appeals in 1976, which resulted in liability.

Semler needs full discussion in view of its convoluted facts. The case was a negligence action under
Virginia law. It was brought by Helen Semler to recover damages for the death of her daughter, who
was killed by John Gilreath, a Virginia probationer. Gilreath had been prosecuted for abducting a
young girl in 1971. Pending his trial, Gilreath entered the Psychiatric Institute of Washington, D.C.,
for treatment. The doctor said that he thought Gilreath could benefit from continued treatment and
that he did not consider him to be a danger to himself or others as long as he was in a supervised,
structured environment such as was furnished at the Psychiatric Institute. In August 1972, Gilreath
pleaded guilty. His 20-year sentence was suspended, conditioned on Gilreath’s continued treatment
and confinement at the Institute.

A few months later, on the doctor’s recommendation and the probation officer’s request, the state
judge allowed Gilreath to visit his family for Thanksgiving and Christmas. Subsequently, again on the
recommendation of the doctor, the judge allowed additional passes, and early in 1973 he authorized
the probation officer to grant weekend passes at his discretion. In May 1973, the doctor recom-
mended that Gilreath become a day care patient so that he could go to the hospital each morning
and leave each evening. The probation officer transmitted this recommendation to the judge, who
approved it.

In July 1973, the probation officer gave Gilreath a 3-day pass to investigate the possibility of moving
to Ohio. The probation officer later gave Gilreath a 14-day pass so he could return to Ohio to prepare
for a transfer of probation to that state. The officer approved each of these trips after discussing them
with the doctor. Neither pass was submitted to the state judge for approval. On August 29, 1973, the
doctor, assuming Gilreath would be accepted for probation in Ohio, wrote the probation officer that
Gilreath had been discharged from the Institute.

The Ohio probation authorities, however, rejected Gilreath’s application for transfer. Gilreath tele-
phoned this news to his probation officer, who instructed him to return to Virginia. On September 19,
1973, Gilreath visited his doctor, who told him he should have additional therapy. The doctor did not
restore Gilreath to day care status, enrolling him instead in a therapy group that met two nights a
week. As an out-patient, Gilreath first lived at home and later alone, working as a bricklayer’s helper.
Gilreath told the probation officer about this arrangement, but the officer did not report it to the judge.
In late September, the officer was promoted and a new probation officer was assigned to Gilreath on
October 1. Gilreath killed the plaintiff’'s daughter on October 29, 1973.

In allowing the plaintiff’s claim, the appeals court stressed that the requirement of confinement until
released by the criminal court was to protect the public, particularly young girls, from a foreseeable
risk of attack. The special relationship created by the probation order imposed a duty on the govern-
ment and the probation officer to protect the public from the reasonably foreseeable risk of harm at
Gilreath’s hands that the state judge had already recognized. The plaintiff was awarded $25,000 in
damages, with the probation officer liable for one-half.
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The facts in the Semler case are rather unique and, because of that, its applicability to other proba-
tion cases is doubtful. An old adage states that “hard facts make bad law.” Nonetheless, it appears
crucial in Semler that the probation officer in effect changed the status of the probationer from that
of a day care patient to an outpatient without authorization from the judge. The probation officer gave
Gilreath more liberty than the judicial order allowed. The result in the case would most probably have
been different had the actions of the probation officer and the doctor been in accord with a judicial
order, even if the young girl died. The judge himself could not possibly be liable because of the abso-
lute immunity defense. Carrying out the orders of the court is a valid defense in liability cases, unless
those orders are patently illegal or unconstitutional.

Special note should be taken of the way in which Semler differs from the cases in the preceding
section. Unlike the other liability cases discussed in this chapter and more akin to the case of Faile
v. South Carolina Department of Juvenile Justice, the plaintiff in Semler did not allege that a risk of
harm to her daughter was foreseeable. The decedent was simply a member of the general public.
Although the Semler court used the term “special relationship,” it used it in an entirely different way
from those in the other cases. The potential consequences of the Semler precedent are significantly
more worrisome as a result.

It should also be noted that the kind of conduct that might have defeated liability in Semler was quite
different from the companion cases. The state court in Semler knew all of the facts concerning Gil-
reath’s background. What was not communicated was his present treatment status, information the
court might have used to keep the probationer in check. Finally, in Semler there was a unique breach
of orders factor. When the physician and probation officer ceased to involve the judge in making deci-
sions about Gilreath, they arrogated to themselves power that was not theirs to exercise. They could
not do this without also accepting the consequences of their actions.

VI. DO OFFENDERS HAVE AN ENFORCEABLE
RIGHT TO TREATMENT PROGRAMS?

Courts have generally viewed the granting of probation or parole as a privilege and not a right. For
example, in Flores v. State,® the Texas Court of Criminal Appeals stated that “there is no funda-
mental right to receive probation; it is within the discretion of the trial court to determine whether
an individual defendant is entitled to probation.” Nevertheless, once granted probation or parole, an
offender may be entitled to participate in certain programs or services that are available to similar
probationers and parolees, the denial of which may result in adverse consequences.

There are very few reported cases that have examined this issue. However, in People v. Beckler®® an
appellate court focused on the plight of a defendant who was rejected by the treatment program to
which the trial court assigned him. The appellate court ruled that the defendant had a statutorily cre-
ated interest in remaining under supervision. Consequent due process required notice, hearing, right
to confront and cross-examine adverse witnesses, and disclosure of evidence against the defendant
used by the agency in refusing him further treatment.

In Beckler the appellate court held that procedures should be utilized to ensure that the agency
ruling had not arbitrarily disregarded the defendant’s interest in supervision. However, Beckler merely
suggests supervision may not be denied without due process where statutes so provide. Although
the case presently stands alone, its inherent logic constitutes a forceful argument for compliance by
officers working under provisions of similar statutes. Nevertheless, Beckler stands for a right to due
process, not a right to supervision.
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VIl. REPORTING VIOLATIONS

The enforcement of the conditions imposed on a released offender is another issue of concern for
field officers. Generally, an officer has a duty to report violations to the court or parole board. He or
she has the duty to maintain close contact with and supervision of the probationer/parolee in the
interests of rehabilitation and protection of the public.®” Nevertheless, research has found very few
cases in which liability arose from an officer’s failure to report a violation and a subsequent crime

or tort committed by a client. (See Recent Judicial Decisions Concerning Liability of Probation and
Parole Officers, below, in this Chapter). However, see the discussion of Semler v. Psychiatric Institute
in this chapter for a case in which liability attached when a change in treatment status was not com-
municated.”

VIIl. RESTITUTION COLLECTIONS

A probation officer generally cannot assess the amount of restitution. If an amount is not specified
in the order of probation, none may be collected.® The court must provide the probationer with a
specific amount to be paid as restitution. It is improper to delegate that authority to the probation
supervisor.? The basic premise here is that the imposition of restitution, as with any other part of a
sentence, is by statutory authority granted to the court and therefore the court must determine the
amount.®® The imposition of probation conditions is the duty of the court and cannot be delegated.
Again, the only exception is if otherwise specifically provided for by law.®!

Once restitution has been ordered, it becomes the responsibility of the probation/parole officer or the
department, depending upon organizational structure, to handle and disburse funds received from
the offender in a proper manner. The order of the court (or parole board) will include the party to
whom restitution is due, as well as the amount. Although in some cases the order may state some-
thing less than a specific name, such as a company, it is the duty of the officer to pay out the funds to
the proper party.

No personal responsibility accrues unless the officer is given the duty of disbursing the funds. In
most cases, a separate office is maintained to handle payments by the offender and disbursements,
in which case the department, not the individual officer, is responsible. However if the officer is
responsible, he may be held liable for improper disbursement. No funds may be disbursed to anyone
other than the party named in the order of the court (or parole board). Thus, an officer was held liable
for having paid restitution money to a relative of a court-ordered recipient.®? In this situation, restitu-
tion was to be paid through the probation office, but the supervising officer ordered the office to pay
funds to the recipient’s sister with whom the recipient was living. The officer was found by the court to
be exercising action outside the duties of his office.

If restitution is being paid directly by the offender, the officer may be responsible for assuring pay-
ment, but only insofar as his supervision duties allow him or her to know the facts. Therefore, if the
officer is not aware of the failure of the offender to make payments after exercising proper diligence,
he or she will not be liable. If he or she is aware, there is a duty to report the matter to the court (or
parole board) as a violation of conditions, at which point there will be no liability on the part of the
officer.®

Although the imposition of a fine or restitution by the court as a condition of release is obviously
constitutional, the U. S. Supreme Court has held in Bearden v. Georgia® that a judge cannot prop-
erly revoke a defendant’s probation for failure to pay a fine and make restitution -- in the absence of
evidence and finding that the probationer was somehow responsible for the failure, or that alternative
forms of punishment were inadequate to meet the state’s interest in punishment and deterrence.

*For a discussion of violations as an aspect of revocation, see Chapter 9.
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Simply stated, if a probationer/parolee cannot pay a fine or restitution because he is indigent, his
probation/parole cannot be revoked unless alternative forms of punishment are inadequate. On the
other hand, if the probationer/parolee has the financial capacity to pay, but refuses to pay, revocation
is valid.

IX. SHOULD PROBATION OFFICERS GIVE
OFFENDERS MIRANDA WARNINGS WHEN
ASKING QUESTIONS?

The case of Minnesota v. Murphy, decided by the U. S. Supreme Court in 1984 and discussed more
extensively in Chapter IX on Revocation, answers most of the concerns on this issue. The effect of
the Murphy decision may be summarized as follows:

MUST MIRANDA WARNINGS BE GIVEN BY THE PROBATION
OFFICER IF THE EVIDENCE OBTAINED IS TO BE ADMISSIBLE?

Revocation | Trial
Not in custody No No (unless probationer asserts rights)

In custody Depends upon state law Yes

The crucial question then is: When is a probationer in the custody of a probation officer? This was
not answered satisfactorily in Murphy. All the Court said was: “It is clear that respondent was not

‘in custody’ for purposes of receiving Miranda protection because there was no formal arrest or
restraint on freedom of movement of the degree associated with formal arrest.” It is therefore clear
that a probationer who is under arrest is in custody, but what about other instances? From a study of
court cases, the rule appears to be: If, after the interrogation, the officer intends to let the probationer
leave, then the probationer is not in custody. Conversely, if the officer during the interrogation had no
intentions of allowing the probationer to leave after the interrogation (either because of prior informa-
tion of the probationer’s activities or because of answers during the interrogation that convince the
officer that the probationer should be placed under custody), then the probationer is in custody and
therefore the rules as summarized above apply.

What about cases where initially an officer did not intend to place the probationer in custody, but as
the interview develops the officer feels that the probationer, because of an incriminating response,
should now be placed in custody? In these cases, the probationer is considered to be in custody at
that point in time when the officer decided that the probationer should not be allowed to leave. At that
stage, the Miranda warnings must be given if answers obtained are to be used during a subsequent
criminal trial. Obviously, that determination is subjective.

There is a distinction, therefore, between supervisory interrogation (where the Miranda warnings
need not be given) and custodial interrogation (where the Miranda warnings must be given if the
evidence is to be used in a criminal trial, or in a revocation proceeding, if state law so provides). The
Murphy case involved a probationer, but there are reasons to believe that the principles should apply
to parole cases as well.
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X. INTERSTATE COMMISSION FOR
ADULT OFFENDER SUPERVISION

Since 1937 various states have entered into a contract to control and regulate the supervision of
probationers and parolees convicted in one state but living in another state. This contract also has
established the criteria for a probationer or parolee to be deemed eligible to have his/her supervi-
sion transferred to another state. This compact had been known as the Interstate Compact for the
Supervision of Parolees and Probationers. In 2002 a new compact, known as the Interstate Compact
for Adult Offender Supervision became applicable to all member states and territories. As of today, all
fity states in the union, along with the District of Columbia, Puerto Rico and the U. S. Virgin Islands
are members of the compact.

Overseeing the operations of the compact is the Interstate Commission for Adult Offender Supervi-
sion. Each member state and territory of the compact can designate one individual to serve on the
commission. The purpose of the Commission is to promulgate uniform rules and procedures for the
acceptance, supervision and sometimes the return of a parolee or probationer from one state or
territory to another. The Commission also monitors compliance with the rules governing interstate
movement of offenders and initiates interventions to address and correct noncompliance. Finally,
the Commission coordinates training and education regarding regulations of interstate movement of
offenders for officials involved in such activity.®®

The compact operates on a state to state level and not at a local level. Thus a local jurisdiction wish-
ing to transfer the supervision of an offender must initiate the proceedings through its respective state
compact administrator handling interstate transfer matters and cannot directly contact a local office in
another state or territory to begin the transfer process. The receiving jurisdiction has the opportunity
to review the requested transfer and even investigate the background of the probationer or parolee.

If the probationer or parolee does not meet the eligibility criteria under the compact for transfer, the
receiving state can reject the requested transfer. If a receiving jurisdiction rejects transfer, then the
probationer or parolee must remain in the sending state or territory and be supervised there.

It is important to note that the compact incorporates the legal holdings enunciated by the United
States Supreme Court in Morrissey v. Brewer® and Gagnon v. Scarpelli.®” In addition, it is critical for
the courts, parole authorities, and probation and parole departments to understand that a violation of
the rules of the compact may entail serious legal liabilities. Under the express terms of the compact,
judicial enforcement is authorized by a majority vote of the Commission members to enforce the
provisions of the compact. Moreover the Commission can seek both injunctive relief and monetary
damages against a state or territory in violation of the compact and the prevailing party can even be
entitled to an award of costs, including reasonable attorney’s fee.%® As such it is extremely import-
ant that persons involved in the supervision of probationers or parolees understand the rules of the
compact.®®

SUMMARY

This chapter deals with liability exposure in supervising offenders. In the area of searches, the United
States Supreme Court has declared that warrantless searches of probationers and parolees may be
conducted under certain circumstances. Nevertheless, the Supreme Court has created two different
standards for the search of probationers and parolees. This chapter also deals with the complex
issue of possible liability for disclosure or nondisclosure of information. In addition, this chapter
discusses the various theories under which an officer could be deemed liable for the acts of a person
under his/her supervision. In general, officers are protected from liability in supervision but there
might be liability if a “special relationship” exists or the officer “takes charge” of an offender. However,
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officers may be negligent if they could have reasonably foreseen that their actions in supervising an
offender could result in harm to an identifiable victim. In the area of violations, the law is clear: the
officer has a responsibility to inform the court or board of parole whenever the offender has breached
the conditions of release. Nevertheless, once the officer has brought the matter to the attention of the
proper authority, then he or she has discharged his or her responsibility. In addition, monetary collec-
tions should be carefully handled by the field officer. Furthermore, as a general rule, an officer must
give the Miranda warnings if the probationer is in custody and if the evidence obtained is to be used
in a criminal trial. Finally, this chapter stresses that an officer should familiarize him or herself with the
rules and regulations of the Interstate Compact for Adult Offender Supervision.
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of reasonable suspicion, this argument has been generally rejected by appellate courts. See United
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CHAPTER 7

INTRODUCTION

The enforcement of the conditions of parole or probation is essential to the proper supervision of
offenders. Conditions reflect the will of the court or parole board and the expectation that the court or
parole board has established in order for a parolee or probationer to complete the term of supervi-
sion successfully. As officers of the court (probation officers) or officers of the executive branch (pa-
role officers), probation and parole officers have the legal responsibility for ensuring that the offender
abides with the conditions imposed by the court or parole board.

In addition, the conditions of parole or probation form an essential part of any supervision or treat-
ment plan established for the offender. The determination of the risks and needs of an offender, the
results of any assessments administered to the individual, and specific recommendations made by
the officer to the court or parole board that is considering the release of the defendant often reappear
as conditions of parole or probation. These conditions, in turn, must be incorporated in the supervi-
sion plan of the offender and any treatment plan developed for the individual.

Conditions of probation or parole can basically be categorized into three classifications: regular,
special, and modified conditions. In addition to the conditions that an offender must follow, under
certain circumstances, an offender may be obligated to report any changes in his status to his officer.
This obligation to report a change in status may be required as a condition of probation or parole, as
an administrative requirement of the probation or parole department, or as a statutory mandate. This
chapter will examine the various types of conditions and change of status requirements that may be
imposed on or required of an offender, the responsibility of an officer to ensure that conditions are
enforced or a change in status is reported, and the potential liability issues that may arise in the inad-
equate or improper enforcement of conditions or reporting requirements.

A regular condition of probation or parole is generally one that is statutorily authorized or approved
and is imposed on almost every offender granted probation or parole. In addition, a regular condi-
tion may be one that, even though not specifically statutorily defined or compelled, is imposed by a
particular court or parole board on almost every offender requesting a grant of probation or parole
who appears before that sentencing or parole authority. Because of its universal application, this type
of condition is referred to as a ‘regular’ condition. The imposition of a regular condition of probation

or parole is less likely to be challenged successfully on appeal than a special condition.! A regular
condition is almost invariably presumed to be reasonable.

A special condition is one that is not imposed as a matter of course on all probationers or parolees. It
is usually designed to promote the rehabilitation of a specific offender by requiring him or her to avoid
an environment deemed not to be conducive to his or her well-being or to participate in a particu-

lar program or service in order to address a speciety, the condition is likely to be held permissible;
however, a condition that bears no relationship to the offense committed by the offender or to future
criminal acts, does not protect the public, or impermissibly infringes on a probationer or parolee’s
basic constitutional rights is invalid.?

Conditions are set only by the court or parole board; therefore, the field officer need not fear liability
for their imposition; however, he or she should be concerned with the enforcement of conditions,
both as matters of rehabilitation and practicality. The best time to deal with such issues is before they
are imposed. A pre-sentence or pre-parole report should not include a condition that is either overly
difficult to supervise or open to serious question as to its function or legality. For example, a condition
requiring church attendance would fall into this category because of a potential conflict with the First
Amendment’s guarantee of the free exercise of religion.

A condition that is phrased in such a way as to require compliance by the offender with “any other
order” of the supervising officer can lead to serious problems for the officer. Such a condition may
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be an improper delegation of authority because it leaves the decision to impose or enforce a certain
requirement on the offender to the probation or parole officer and not with the court or parole board.
Thus, absent express statutory authority to the contrary, such a condition is generally void. Moreover,
a court or parole board cannot bestow blanket authority on a probation or parole officer to require an
offender to perform an act or refrain from doing so. Not only is such a “blank check” illegal, but it is
also not conducive to rehabilitation to put the offender in a position that would cause specific problem
or need of his or her. In addition, a special condition may be imposed in order to reduce the potential
of an offender committing a specific harm to the community or a victim. So long as a condition can
reasonably be said to contribute both to rehabilitation aims and the protection of severe peer or fami-
ly conflict, such as ordering him to become an informant.

General rules can be stated that should give the field officer ample guidance. First, a formal condition
set by the court or the board is generally acceptable. (Note the limitations discussed in this chap-
ter.) Second, a reasonable condition, such as meeting with the officer at a certain time and place, is
acceptable so long as it is imposed in good faith. Third, in emergency situations, radical orders will
be acceptable provided they are imposed in good faith, are temporary and necessary under a true
emergency, and are not illegal. When faced with such a situation, the officer can best protect himself
or herself by obtaining from the offender a written consent, or if that is refused, a written admission
that the offender is aware of the order and wishes to challenge it. Fourth, substantial changes in set
conditions should not be made except under emergency conditions. Fifth, any changes of an endur-
ing nature must be made by the court or the board.? In all events, the officer is obligated to notify the
offender of the change and, as with conditions in general, explain the condition to the offender.

Unequal or arbitrary enforcement of conditions can be the basis for a lawsuit under the due process
and equal protection clauses of the United States Constitution and possibly under individual state
constitutions. Unreasonable distinctions between individuals or classes of individuals will potentially
expose the officer to personal liability. Moreover, the arbitrary or capricious enforcement of conditions
or the requirement that a probationer or parolee perform an unreasonable act may also incur liability.
The question of reasonableness will be decided on a case-by-case basis. Class distinctions and the
unequal or selective enforcement based on race, creed, gender, religion, or ethnicity are extremely
difficult to justify and should always be avoided.

Several specific areas have been the target of judicial examination recently. In particular, conditions
involving reproductive rights; rights of free speech and expression; “scarlet letters] that is, public
shaming; the requirement to undergo periodic polygraph examinations and access to computers and
the use of the Internet have been subject to judicial scrutiny. After a brief statement of the current
law on conditions in general, the remainder of the discussion about conditions in this chapter will
consider the more difficult ones: (1) conditions that infringe upon fundamental constitutional rights,
(2) conditions that infringe upon other rights, and (3) explanation of conditions to the offender.

I. CONDITIONS IN GENERAL

Probationers and parolees enjoy conditional freedom from confinement. All jurisdictions impose some
explicit conditions, or standards of conduct, that the probationer or parolee is expected to observe in
return for his or her release. Data about the number and variety of parole conditions are less abun-
dant than probation condition data because the number of authorities imposing parole conditions is
limited.*

Some of the more common conditions imposed on probationers and parolees are:

Commit no offense against the state in which the offender was convicted, another state, or the
United States of America.
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Refrain from congregating around or associating with disreputable persons or persons with crimi-
nal convictions.

Abstain from the use or possession of alcohol or drugs.

Maintain suitable employment.

Report to one’s probation or parole officer on a regular basis.

Obtain permission to travel to another locality in the state or to another state.
Observe limitations on the possession or ownership of firearms or other weapons.
Pay restitution to the victim of the offender’s crime.

Most of these above listed conditions are statutorily authorized by the legislatures of the States. This
indicates the desire of legislators that the courts or parole board impose certain standard conditions
on probationers and parolees. Nevertheless the number of legislatively enumerated conditions of
probation or parole vary widely from state to state. Some state laws have only a minimum number of
prescribed conditions while other states’ statutes list an extensive array of conditions.

In addition, legislators may authorize the courts or parole board to impose special conditions on
certain offenders but not all. For example, sex offenders may be required to participate in sex offend-
er therapy, register as sex offenders, and not enter child safety zones. Substance abusers may be
required to submit to urinalysis and participate in substance abuse treatment. Persons convicted for
driving under the influence may be required to refrain from operating a motor vehicle and participate
in counseling for alcohol abuse.

Moreover, courts or the parole board may impose a special condition on an offender that may not

be statutorily mentioned but address a specific risk or need of the individual offender. Thus a person
convicted of embezzlement may be required, as a condition or probation or parole, to not seek em-
ployment as a bookkeeper. A person convicted of domestic assault may be required, as a condition
of probation or parole, from not contacting his or her spouse or other injured family member. Gener-
ally, a special condition of probation or parole is only invalid if it has all three of the following charac-
teristics: (1) has no relationship to the crime, (2) relates to conduct that is not in itself criminal, and
(3) forbids or requires conduct that is not reasonably related to the future criminality of the offender or
does not serve the statutory ends of probation or parole.®

Considering that more than 5 million adult men and women were on probation or parole at the end of
2006,° the frequency of litigation concerning the constitutionality and legality of conditions is surpris-
ingly small. This is because a probationer/parolee realizes that he or she has agreed to the condi-
tions and is also aware of the possible consequences of challenging them. The mere act of agree-
ing to the terms of probation/parole, however, does not mean that a legal challenge is foreclosed
because of waiver. Courts have said that some constitutional rights may not be waived, particularly

if the alternative to a refusal to waive is incarceration or non-release. This might amount to undue
influence or coercion.

Generally speaking, the authority granting probation or parole has broad discretion to set terms and
conditions within the statutory framework creating the disposition. Most authorizing statutes suggest
minimum conditions. The supplemental discretion also conferred on the courts or parole board is not
unlimited, however, and a challenged condition will not be upheld if it cannot be shown to bear some
reasonable relationship to the rehabilitative purpose underlying the probation and parole systems

or has some rational basis for deterring future criminal acts by the offender. As the core conditions
almost always are so related, challenges to them are seldom successful. Nevertheless even if a
condition has a rational basis in law, the specific language found in the condition must inform the
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offender in clear, definite, and unambiguous terms of what he or she must or must not do or said
condition will be invalid.”

As a general rule, courts will consider conditions valid as long as they are: (1) reasonably related to
the rehabilitation of the offender or the protection of society; (2) clear; (3) reasonable, and (4) con-
stitutional. How these requirements are interpreted, however, varies considerably from one court to
another, even within one state.

What follows in this Chapter deals with conditions that are less often imposed. The material present-
ed will illustrate that the power to set conditions is limited and will discuss the approach the courts
take to determine whether a condition is permissible. Even though these conditions are less often im-
posed, the imposition of certain conditions may show a trend indicating that they are being increas-
ingly utilized by the courts. This is especially the case in regards to persons granted probation or pa-
role for sex offenses and assaultive domestic offenses. In these situations although still rare, certain
conditions are gaining popularity in the country and are being used in more and more jurisdictions.

Il. CONDITIONS AND CONSTITUTIONAL RIGHTS’

In general, judges and parole boards exercise a lot of authority and discretion when imposing con-
ditions of probation or parole. One limitation, however, is that the condition must be constitutional.
Despite conviction, probationers and parolees have diminished constitutional rights, meaning they
retain some but also lost some constitutional rights. Thus determining whether a particular condition
is constitutional involves a balancing of the interests of the State and the rights of the offender. In
the area of probation law this balance test usually involved three factors: 1) the purpose sought to
be served by probation, 2) the extent to which constitutional rights enjoyed by law abiding citizens
should be afforded to probationers and 3) the legitimate needs of law enforcement.? Because parol-
ees have already been incarcerated, courts, in reviewing the imposition of conditions of parole, may
give much greater deference to the interests of the State than they would in reviewing a condition
imposed on a probationer.®

In the federal system, generally federal appellate courts will not strike down conditions of release,
even if they implicated fundamental rights, if such conditions are reasonably related to the ends of
rehabilitation and protection of the public from recidivism.'® Nevertheless, federal appellate courts
do require that the federal district judge imposing the condition specify on the record the reason for
doing so." Moreover, whenever fundamental rights are involved, the condition imposed must not de-
prive the offender of greater liberty than is reasonably necessary to achieve the goals of deterrence,
protection of the public, and/or the rehabilitation of the defendant.’ How courts have addressed the
issue of what constitutional rights probationers and parolees retain or lose is discussed below.

A. Free Speech and Assembly

The United States Supreme Court has recognized that parolees (and by inference probationers) re-
tain a conditional liberty interest whenever they are granted probation or parole.' Thus probationers
and parolees have certain fundamental rights that are not abridged simply because the offenders are
on probation or parole.™ Although these fundamental rights may be restricted in certain circumstanc-
es, appellate courts have also limited the restrictions affecting speech and assembly rights that may
be imposed on offenders as a condition of probation and parole. Two leading cases in the parole con-
ditions content recognized the principle that certain constitutional rights cannot be abridged because
of the status of the parolee.

* The issue of search and seizure is taken up in Chapter 6, Supervision.
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In Sobell v. Reed," a federal parolee asserted that his First Amendment rights had been violated by
an action of the Board of Parole. Sobell was restricted by the board from going outside the limits of
the Southern District of New York “ . . . without permission from the parole officer” On a number of oc-
casions after his release, Sobell sought and obtained permission to travel to, and to speak at, various
places. However, on other occasions, such requests were denied. Sobell charged that such denials
invaded his First Amendment rights.

The federal district court stated that while there are differences between prisoners and parolees,
there are none that diminish the protections enjoyed by the latter under the First Amendment.'® After
testing the restriction by the same principles, such as: “where the (parole) authorities strongly show
some substantial and controlling interest which requires the subordination or limitation of these im-
portant constitutional rights, and which justifies their infringement . . . "' the court held that the board
violated Sobell’s exercise of his rights of speech, expression, or assembly, except when it could show
that withholding permission was necessary to safeguard against specifically described and highly
likely dangers of misconduct by the parolee.™

The second case, Hyland v. Procunier,™ involved a California parolee. As a condition of his parole,
he was required to obtain permission from his parole officer before giving any public speeches. The
parolee’s requests to give speeches about prison conditions at a college campus were denied on
two occasions on grounds that the speeches might lead to student demonstrations at the prison. The
court stated that “California (and) federal law has imposed the due process rule of reasonableness
upon the State’s discretion in granting or withholding privileges from prisoners, parolees, and pro-
bationers.”?® The court found that California made no showing that the condition imposed on Hyland
was in any way related to the valid ends of California’s rehabilitative system. Thus, the court perma-
nently prohibited the state from:

1. Conditioning Hyland’s parole on his seeking such advance permission.

2. Prohibiting any California state parolee from addressing public assemblies held at the Universi-
ty of California at Santa Cruz, when such prohibition is because of the expected content of the
speech.?!

These two cases exemplify the basic notion that even though an individual may have been convicted
of a crime, he still retains certain fundamental rights, especially the right of freedom of speech and
freedom of assembly. These rights can only be infringed if the state shows a rational relationship
between the restriction on the rights of the individual and a legitimate penological interest on the part
of the state (or federal) authorities. For persons with a conditional liberty interest; such as parolees,
the state usually must demonstrate a heightened or compelling interest, instead of a more gener-

al interest, for curtailing the parolee’s liberty. Moreover, the restriction imposed on a fundamental
constitutional right must be narrowly tailored to serve the compelling interest of the state in the least
restrictive means possible. These court holdings logically extend to the probation area.

In Porth v. Templar,? the Federal Tenth Circuit Court of Appeals stated that probation conditions must
bear a relationship to the treatment of the offender and the protection of the public. “The case stands
for the proposition that absent a showing of a reasonable relationship between a release condition
and the purpose of release, the abridgement of a fundamental right will not be tolerated.”® Thus,

the implication in viewing this case with the other two cases is that release conditions abridging
fundamental rights can be sustained only if they serve a legitimate and demonstrated rehabilitative
objective or objectively serve to protect the public.2*

Nevertheless, these cases do not suggest that the mere assertion by a probationer or parolee that
some right is embraced within the First Amendment will put that right beyond the reach of a properly
tailored condition. For example, in Porth v. Templar, the probation condition prohibited a long-term tax
protestor from circulating or distributing materials concerning the “illegality” of the Federal Reserve
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System and the income tax and from speaking or writing on those subjects. The court of appeals
held these restrictions were too broad, but it approved a narrower condition prohibiting the proba-
tioner from encouraging others to violate the tax laws.?> Another appeals court upheld a challenge to
a condition of probation that a convicted gambler associate only with law-abiding citizens, a potential
restriction on his associational rights.2® Even political rights, which have traditionally been accorded
preferred status, may be circumscribed under certain situations. Thus, the Federal Fifth Circuit Court
of Appeals once upheld the imposition of a condition of probation on a former congressman convict-
ed of election law violations from engaging in political activity.?”

Several recent court decisions have examined conditions restricting the First Amendment rights of
probationers. In Commonwealth of Massachusetts v. Power,?® the defendant was convicted in a high-
ly publicized case of armed robbery. Having granted probation to the defendant the trial court then
proceeded to order her, as a condition of probation, to not engage in any profit generating activity
connected to publishing anything about her crime or how she was a fugitive for so many years. The
defendant appealed this condition, arguing that this restriction was an impermissible infringement on
her First Amendment right of free speech. The appellate court rejected this contention. The court not-
ed that the trial court did not order her not to discuss the incidents surrounding her offense. Instead
the trial court simply said that she could not profit monetarily from any discussion of her crime. The
appellate court found that this condition was narrowly tailored to prevent her from receiving a finan-
cial reward for her crime without unduly infringing on her right to talk about the matter.

With the advent of new forms of electronic communication, courts are having to closely examine the
propriety and even constitutionality of conditions that limit or even preclude access to certain forms
of communication. For example, in State v. Zimmer,?® an appellate court in the state of Washington
held that the trial court could not impose a condition that the defendant, who was convicted of the
offense of possession of methamphetamine, not possess a cell phone or a handheld electronic data
device. The court reasoned that the ban on possessing a cell phone or a data storage device was
not a “crime related prohibition.”* Finally, courts have approval conditions of probation restricting
anti-abortion protestors convicted of trespassing on the private property of abortion clinics from being
within a specific distance from the clinics. The courts have held that this condition does not unduly
infringe upon their right of assembly or free speech because the condition has a reasonable relation-
ship to deterring future criminality, that is, trespassing once again on private property.*°

B. Association

Freedom of association is also protected by the first amendment. While a condition restricting asso-
ciation is permissible provided there is a correlation between the offense for which the probationer
or parolee was convicted and a person or place the association with or presence at which may lead
the probationer or parolee to commit the same or similar crime, this condition may still be invalidated
by courts for vagueness or overbreadth. The condition must be clear to the probationer or parolee?!
and also to the officer responsible for enforcing the conditions.®? An unclear or vague condition needs
to be clarified further by the officer so that the probationer/parolee generally knows which conduct is
prohibited. For example, does a condition forbidding a probationer/parolee from frequenting places
where alcohol is served include restaurants or other places where alcoholic beverages may be sold?
The purpose or intent of such conditions is usually a matter of judicial or agency determination and
therefore varies from place to place. In the absence of clear boundaries, those conditions may be
overly vague and broad as to be fundamentally unfair.

Some courts have upheld a condition restricting association if it is not vague under certain circum-
stances even though it might be construed differently in another situation. For example, in United

*For a discussion of conditions restricting access to the Internet, see § 11.H.6 of this Chapter.
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States v. Schave,® the defendant, a white supremacist, was convicted of unlawful possession of an
unregistered destructive device. As a condition of release after serving a term in prison, the defen-
dant was ordered not to associate “with organizations that, or their members who, espouse violence
or the supremacy of the white race.” The defendant argued that this condition was impermissibly
vague and unconstitutional because the wording of the condition could include not just a prohibition
against participating with white supremacist organizations but also could preclude the defendant
from associating with any group, even a legitimate group such as the United States military that
espoused violence.

The appellate court affirmed that a condition of supervised release is unconstitutionally vague if it
would not afford a person of reasonable intelligence sufficient notice as to the conduct prohibited.
The court noted that the contested condition in Schave could be construed so the defendant would
be in violation of it if he associated with an individual who, unbeknownst to him, belonged to a white
supremacist organization or if the defendant associated with an organization that, even though it
advocated violence, was not a white supremacist organization. Despite these ambiguities stemming
from the wording of this particular condition, the appellate court held that this condition could be
reasonably construed as limiting the defendant’s associational rights to groups that both espoused
violence and were white supremacist organizations. As such the appellate court upheld this
condition.

Another recent court decision examining the propriety of imposing a condition limiting the associa-
tion of the defendant with gang members is United States v. Soltero.®* In this case the defendant was
convicted of the offense of being a felon in possession of a firearm. He was sentenced to 72 months
in prison followed by three years of supervised release. Among the condition of release imposed by
the trial court were the following:

“not be present in any area known as a criminal street gang gathering of the Delhi, as directed by
the Probation Officer.”

“not wear, display, use or possess any insignia, emblem, button, badge, cap, hat, scarf, bandana,
jewelry, paraphernalia, or any article of clothing which may connote affiliation with, or member-
ship in the Delhi gang”

The defendant appealed the imposition of these two conditions of release. Clearly these conditions
adversely impacted his First Amendment rights of free expression and association. Moreover the
appellate court noted that restrictions infringing upon fundamental rights must be reviewed carefully.
Nevertheless the appellate court upheld that imposition of these conditions, noting that since they
specifically referenced the “Delhi gang” and the defendant had admitted that he was a member of
this gang, that the district court was entitled to presume that the defendant was familiar with the
Delhi gang’s members, its places of gathering and its paraphernalia and therefore these conditions
were not impermissibly vague.

C. Religion

The “free exercise” clause of the First Amendment generally puts beyond the reach of government all
questions of how an individual chooses to regulate his or her religious life. In the context of cor-
rectional institutions, penal officials are generally afforded certain latitude in restricting an inmate’s
free exercise of religion, provided that the restriction rationally furthers a legitimate interest of the
penal institution.® However, in the context of probation or parole matters, the courts have examined
much more closely the constitutionality of restrictions on a probationer’s or parolee’s free exercise of
religion. Thus a probation or parole condition that purports to require that a convicted person attend
Sunday school or church services has invariably been held to be improper.®
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One area of recent litigation and of particular concern for probation and parole officers regards the
propriety of ordering an offender to participate in a religious based treatment program as a condition
of supervised release. In Warner v. Orange County Department of Probation,® the Orange County,
New York Probation Department recommended to the court that a defendant, convicted for the third
time for driving while intoxicated, attend Alcoholics Anonymous meetings. The trial court followed the
recommendation of the probation department and ordered the defendant to attend said AA meet-
ings as a condition of probation. The defendant subsequently filed a federal lawsuit, arguing that the
probation department violated his First Amendment rights by recommending that he attend the AA
meetings. The defendant contended that AA meetings had a pronounced religious component and
that he, being an atheist, should not have been required to participate in a religious based program.

The Second Court of Appeals agreed with the defendant’s contention. The court stated that a person
who had no objection to a religious based program could be required, as a condition of probation, to
participate in a program such as Alcoholics Anonymous. However, if a person objected to participat-
ing in a religious based program because of his religious beliefs, or lack thereof, then the probation
department must afford him the opportunity to participate in a secular alcohol treatment program.
This opinion seems to hinge on the fact that the probation department, in making its recommen-
dation to the trial court, did not first ask the defendant whether he had any religious objections to
participating in a religious based program. If the department had and the defendant had acquiesced,
then it does not appear that the defendant could later say the department’s recommendation violated
his First Amendment rights.®

In a more recent opinion, another federal court of appeals held that a parole officer could be sued for
requiring a parolee, despite his religious objects, to attend a substance abuse treatment program that
had participating in AA/NA as one of its components. In Inouye v. Kemna® the offender, a Buddhist
who had a methamphetamine addiction, had been sentenced to prison in Hawai'i and subsequently
paroled. As one of his conditions of parole, the parole authority authorized his parole officer to order
him into a drug treatment program. Through his attorney, the parolee had informed the Hawai'i Parole
Authority of his opposition to being placed in a religious-based narcotics treatment program as a
condition of his parole.

Initially, the parole officer did not require the parolee to attend a drug treatment program. However
the parolee was subsequently arrested for trespassing and tested positive for drug use. The parole
officer then ordered him to attend the Salvation Army’s Addiction Treatment Services, which entailed
requiring him to participate in AA/NA meetings. The parolee eventually refused to participate in the
program and was terminated from it. This in turn led to the parole officer issuing a warrant for his
arrest and formed the basis of the reason for the revocation of his parole.

The parolee filed a civil suit under 42 U. S. C. § 1983, contending that his placement in the AA/NA
program and his termination from parole for refusing to participate in the program violated his First
Amendment rights. There was no dispute by either party in this lawsuit that the AA/NA program was
not a religious based program since the basis of AA/NA was rooted in a regard for a “higher power”
and therefore it was uncontested that requiring a parolee to attend religion-based treatment pro-
grams violated the First Amendment. The court further noted that there was no evidence in this case
that the parolee had ever been told that he had a choice of programs. Nevertheless the parole officer
still argued that he was entitled to qualified immunity and that he could not be sued for his actions.

Although the Federal District Judge ruled in the parole officer’s favor, when this case was appealed,
the Ninth Circuit Court of Appeals noted that qualified immunity from civil suit is available to govern-
ment officials performing discretionary duties only “insofar as their conduct does not violated clearly
established statutory or constitutional rights of which a reasonable person would have known.”*° The
Ninth Circuit examined various court decisions in other federal courts of appeals and by state appel-
late courts regarding this matter. The court determined that there was almost total unanimity by the
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courts that had examined this issue that requiring a offender to attend AA/NA meetings regardless of
the person’s religious objections violated the First Amendment to the Constitution. As such the Ninth
Circuit Court of Appeals held that official immunity was not available to the parole officer in this case.

These decisions pose a vexing dilemma for probation and parole officers. It is evident that if a su-
pervision officer on his or her own requires a probationer or parolee, despite the religions concerns
expressed by that individual, to attend a religion-based treatment program, that supervision officer
can be found liable for violating the constitutional rights of the offender. However assuming that a trial
judge or parole board expressly requires, as a condition of release, that a probationer or parolee to
attend a religious-based treatment program, what is the liability for the officer in enforcing that condi-
tion? The trial judge or parole board can probably escape liability by claiming judicial or quasi-judicial
immunity.*!

However, can the supervision officer enforcing that condition claim derivative judicial immunity?
While it is possible that a claim of derivative judicial immunity could be recognized in a civil action
alleging a deprivation of a constitutional right by the enforcement of an invalid or improper condition
of supervision, it cannot with any certain be stated that this would be the case.* Instead it is recom-
mended that if a court or parole board imposes a condition of supervision requiring a probationer or
parolee to participate in a religious-based treatment program, that the officer inform the offender that
the particular program in which he or she has been order to participate has a religious component

to it. Then if the offender voices no objection to participating in the program, the officer can impose

a sanction for failure to attend and the offender cannot at that point argue that the officer cannot
impose a sanction for past violations because he or she now has a religious objection to attending
the program. However, if the offender is informed of the religious nature of the program and voices an
objection to participating, then the officer should offer the offender an alternative secular program. Fi-
nally if the offender voices an objection to attending a religious-based treatment program, the officer
should inform the court or parole board and request that the conditions be amended to require the
probationer or parolee to participate in a secular-based treatment program.”

D. Privacy

The right of privacy has been the basis of arguments challenging conditions that restrict relationships
with a family member,*® prohibit child-bearing,** and limit sexual intercourse.* A condition is not inval-
idated merely because it invades the fundamental right to privacy. However the state generally must
demonstrate a compelling, as opposed the rational interest, for infringing on probationer/parolee’s
right to pri